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PREFACE 


NOW Tabinit to public Cenſure a 8 | 
of a few Crown Caſes, which for the moſt 
Part nave fallen within my own Obſervati- 
on, and in which I have taken ſome Share. 
What other Notes L have taken merely for my_ 1 
own uſe, are too crude and imperfect to admit of 7 
a Publication ; and as I have neither leiſure nor SIS 


inclination to reviſe them, they will r never ſee the 
| Light, 


l Thavein 1 Report en a the er Spe: and . 
entered more fully into the State of many of the 
Caſes and the Reaſoning on them, than moſt of 
my Contemporaries have done; and this hath drawn 
me into a greater Length than they have allowed 
to themſelves, Brevity I have endeavoured to 
conſult as far as my Subject will admit of it. But 
the Affectation of Brevity at the Expence of Per- 
ſpicuity can anſwer no valuable Purpoſe, eee 


LæARNED Men vlio have employed their Time 
in tranſmitting to Poſterity with Accuracy, Preci- 
ſion and true Judgment, an Hiſtory of Caſes of 
Weight and Difficulty falling within their w n 
Experience; have been real Benefactors to the 
Public; and their Memory is and ever will be 
treated with due Eſteem. But many of the haſty 
indigeſted Things called Reports of adjudged Caſes, 
not deſerving the Name of tolerable Abridgments, 
ſtuffed, as they frequently are, with the Over Opi- 
A 2 nions 


IV 


followed the Sty 


T 
nions of Judges upon the Breaking of a Caſe, 
which probably never proceeded beyond one 
flight Argument, theſe Things and others of the 


like Kind, mere Fragments of Learning, the 
5 Rummage of dead Men's Papers, or the firſt 


Eſſays of young Authors, have been the Bane 
and Scandal of the Law conſidered as a Science 


founded on Principle. They burden the Memory, 


or poſſibly may ſwell the Common. Place; but 
not entering with due Preciſion into the Merits of 


the Queſtion, they leave the Judgment uninform- 
ed, and furniſh, Materials for endleſs Altercation, 
-M hey are, if I may be allowed the Expreſſion, the 


Ines Fatui of the Profefſion, they always bewil- 


der the Reader and frequently miſlead him, 


I have in a few Inſtances taken the Liberty or 
ſubjoining to the Re ra of the Caſe ſome Obſer- 
vations of my own by Way, of Proof or Illuſtra- 


tion, and ſometimes i Cenſure. I make. no 


Apology for this Freedom. I wiſh the ableſt of 
our Reporters had more Frequently taken the ans. 


In reporting the Arguments of Council or the 
Opinion of the Judges, I have not ſcrupulouſly 
e and: Method of the Speaker. 1 

hope however the Reader will do me the Juſtice 
to. believe, that the Subſtance of what was deh- 


vered is faithfully reported, but for the moſt Part 
in my own Words. Every Defect therefore in 
Point of Method or Expreſſion which the Reader 
vill meet with, I alone am anſwerable for. Though 


I flatter my ſelf the learned Gentlemen whoſe Sen- 
timents I _ delivered in my own Style and Me- 


thod, will not often find themſelves, or their Cha- 
raters greatly wronged in that ReſpeR. 


Tus Diſcourſes which follow the Report u were 
for the moſt Part written ſome Years ago at dif- 
ferent 


THE PREFACE. 


ferent Times; as Leiſure ſerved or Inclination led 
me in the Choice of my Subject. 


1 never intended to travel through a regular 
Syſtem 'of the Crown-Law. It is a Journey not 
to be undertaken by any Man in a public Em- 
ploy, and already far advanced in Years, I am 
therefore content to make myſelf accountable for 
a few plain Diſcourſes upon ſome of the more 
intereſting Branches of that Part of the Law, 
and of the moſt general Concernment. I mean 
ſuch Parts of the Statute of Treaſons which 1 
| have conſidered, many I have purpoſely omitted, 
and the Doctrine of Homic ide in all it's Branches. 


lr what 1 have offered upon theſe Subjects 

may ſerve to remind Gentlemen of Rank and 
Character in the Profeſſion, of what their own 
Reading and Experience may have ſuggeſted; 
and at the ſame Time to lead young Gentlemen 
into a right Method of arranging their Ideas, and 
reducing what they read or hear to the well-known 
Principles of Law and ſound Policy, my End as 
far as regards the Profeſſion will be anſwered, 


Bur! confeſs my Views were carried ſomething 
further. 


Tas 1 touching theſe Subjects is * 
Matter of great and univerſal Concernment. It 
merits, for Reaſons too obvious to be enlarged on, 
the Attention of every Man living. For no Rank, 
no Elevation in Life, and let me add, no Conduct, 
how circumſpect ſoever, ought to tempt a reaſon- 
ws; Man to conclude that theſe Inquiries do not, 
nor poſſibly can, concern him. A Moment's 
= Reflection on the utter Inſtability of human 
Affairs, and the numberleſs unforeſeen Events 

waich a Day may bring forth, will be ſufficient to 
- © guard 


| 3 1 T p R E F A C E. 
1 guard any Man conſcious of his own Infirmities 
: againſt a Deluſion of this Kind. Thoſe therefore 
3 whoſe Birth or Fortunes have happily placed them 
N above the Study of the Law as a Profeſſion, will 
dot be offended if 1 preſume that Dilcourſes on 
F theſe Subjects, in Preference to every other Branch 

1 f 0 of the Law demand their Attention. | 


1 i 1 baut in the ae of theſs Subjects en- 

1 daeayoured rather to ground myſelf upon Princi- 
ples of Law and ſound Policy than on the bare 

1 | Authority of former Writers; who will frequent- 

4 | ho ly be found 3 each other, and ſome- 

| Limes themſelves. bp ee yr nos ebna 


Points which have long lain under ſome Obſcurity. 
And where I differ from Authors whoſe Merit I 
acknowledge, and whoſe Memory I highly value, 
I always do it with Diffidence; and never with- | 
dut offering my Reaſons, which are ſubmitted to 
L | rhe Judgment of the Learned. 


Tar MSS.'cited in the following Papers, I am 
ſatisfied are genuine. Copies of them are in many 
1 = Hands, And I doubt not the Citations will ap- 
* pear to have been faithfully made. If the Free- 
dom ] have taken with them needeth any Apolo- 
gy, they have. been of conſiderable Service to 
me; they have given me Light upon many 
Points, which the printed Reports do not af- 
Ed ſord; and they are the Remains of Gentlemen 
| eminent in the Profeſſion.” For theſe Reaſons I 
was unwilling they ſhould be oY loſt to the 
Public. 


1 Ir Chief fultice Hale 8 Health or Leifare i in the 
Wt Decline of his Years had permitted him to reviſe 
ö his Hiſtory of the Pleas of the Crown, and to 

render it as correct as his great Abilities would 


have enabled him ; or perhaps had that valuable 
ay Work 


9 | 5 — 1 have endeavoured likewiſe to clear up a few 
; 
| 


el | 


THE PREFACE. VII [1 
Work been publiſhed as correctly as he leſt it, | * 1 f 
mean from the Trarſcript corrected and improv- 3 
ed in great Meaſure with his own Hand, (the | 1 
whole probably under his Direction, certainly 4 
found among his Papers after his Death); ) in ei- | 
ther of theſe Caſes every Attempt of this Kind | 

might have been judged altogether needleſs, 


Bur the corrected Copy, which, the Editor tells See the Edi- 1 
us, was bound up in ſeven ſmall Folio Volumes, tors Preface. q 
Was TOTALLY laid aſide, and the Work publiſhed q! 
from what he calls the Author's Original MS. 
comprized in one thick Folio Volume; in other 
Words from his foul Draught. The Reaſons 
given by the Editor for this Procedure are too 
weak to merit a ſerious Anſwer, An Anſwer 
however | iS ready if it be thought neceſſary. 


„ Ar ha Time of the learned Author's Death 
when Matters were freſh in Memory, and when 


) the Perſons beſt acquainted 'with his MSS. were 
living, the Tranſcript was certainly conſidered as * 
: the genuine MS, Biſhop Burnet, who doubtleſs gee Burnet's 
F had his Information from thoſe who beſt knew, Life of Hale. 
a had placed the ſeven Volumes in a Catalogue of 
® the Author's: MSS- publiſhed very ſoon after his 
= Death, without the leaſt mention of the thick _ 
0 Tolio Volume. Which having been tranſcribed, ©. 
y ad the Tranſcript corrected, was probably . 
f- ahde : as foul Draughts after Tranſcription com- 
en monly are, unleſs they are deſtroyed, which per- 


1 haps may be the better Way. For an Author 
he 1 have leſs Senſibility under public Cenſure 
5 than wiſe and good Men generally have, who can 


5 be content“ to be ſent to his Account with all 
15 “ his Imperfections on his Head.“ 
10 I ho pe cheſe ſhort Obſervations on the 3 
U Treatment the learned Judge | hath met with from 


9 
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VIII 


Chief Juſtice Hale's Works have long lain by 
me, and poſſibly in the Opinion of fome of my 
Readers come out ſomewhat unſeaſonably at this 


1 E PRE F A C E. 
his Publiſher may ſerve as my own Apology for 


the preſent Publication. 


I intend it likewiſe as me Apology for that 
truly valuable Man. For if the Reader hath ob- 
ſerved any Miſtakes, Inconſiſtencies or needleſs 
Repetitions in the Summary or «Hiſtory, he will do 
the learned Author the Juſtice to remember, that 


in the Outlines of a Work of ſuch Extent and 
Variety ſome Inaccuracies of this Kind are almoſt 


unavoidable, Theſe, common Candour will ex-- 
cuſe, ſince the Author's laſt Thoughts upon the 


Subject have been SUPPRESSED, And one may ven- 
ture to ſay for him, now he cannot ſpeak for him- 


ſ-If, that the Summary, a Collection of Extracis 
haſtily put together at different Times, and in the 
Hurry of a public Employ; mere Hints for pri. 
vate Uſe, though thrown into ſome Method, and 
for the moſt Part placed under proper Heads, (as 


his Collections upon every Subject generally 
were,) was never intended for the Preſs nor fit- 
ted for it: and that the Hiſtory itſelf was not in- 


tended by him for public View in | the Dreſs in 
which it now appeareth. 5 


Tux Obſervations on certain paſſages in Lord 


Juncture. The Cauſe of the Pretender ſeems now 


to be abſolutely given up. I hope in God it is 


ſo. But whether the Root of Bitterneſs, the 


Principles which gave Birth and Growth and 
Strength to it, and have been twice within our 
Mem6ry made a Pretence for Rebellion at Sea- 


ſons very critical, whether thoſe Principles be to- 
tally eradicated I know not. Theſe I encounter 
in that Diſcourſe by ſhewing that certain hiſtori- 
cal Facts which the learned Judge hath appealed 


to in ſupport of ems either haye no Foundation 
in 
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0 Truth; or, were they true, do not warrant the | : 
Concluſions drawn from them. 8 1 


THE Paſſages 1 animad vert upon have been 
cited with an uncommon Degree of Triumph, by - ; 1 
thoſe who, to ſay no worſe of them, from the — 
Dictates of a miſguided Conſcience, have treated | 
the Revolution and preſent Eſtabliſhment as found- 
ed in Uſurpation and Rebellion; and they are in 
every Student's Hand. Why therefore may not 
a good Subject, be it in Seaſon or out of Seaſon, 
caution the younger Part of the Profeſſion againſt „ 
the Prejudices which the Name of Lord Chic —_ 
tice Hale, a name ever honoured and eſteemed, 1 
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way otherwiſe beget in them? I for my Part make 

evo Apology for the Freedom I have taken with \ | 

me Scntiments of an Author, whoſe Memory 1 0 

d can love and honour without adopting any of his 5 b 

E Miſtakes wm the Subject of Government. 1 
. . cannot be denied, and 1 ee no Reaſon for 


making a Secret of it, that the learned Judge 
hath in his Writings paid no Regard to the Prin- 
ciples upon which the Revolution and preſent hap- 
py Eſtabliſhment are founded. The prevailing 


Opinions of the Times in which he received his 
»y MW fiſt Impreſſions might miſlead him. And it is 
yy [Wnt to be wondered at, if the deteſtable Uſe. the 


is WM Parliament Army made of it's Succeſs in the Ci- 

vil War did contribute to fix him in the Prejudi- - = al 
js I ces of his early Days. For in the Competition 5 1 
he Hof Parties, Extremes on one Side almoſt univer- J 
nd Wl fally produce their Contraries on the other. And 
ur even honeſt Minds are not always ſecured WY 
2a the Contagion of party Prejudice. e 


Bur it matters not with us, whether his Opi- | 1 
non was the Effect of Prejudices early entertained 0 


- - 
W neee er if 
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34 THE PREFACE. 

or the Reſult of cool Reflection: ſince the Opini- 
on of no Man, how great or good ſoever, is, ot 
ought to be the ſole Standard of Truth. He was 
undoubtedly very great in his Profeſſion; and, 
which raiſeth even a great Character, infinitely 
higher in Point of real Merit and juſt Eſteem he 
was in every Relation of Life à good Man. 
Though the Rectitude of his Intentions, while un- 
der the ſtrong Bias of early Prejudices, might 

ſometimes betray him into great Miftakes.* . 


I hope therefore the young Gentlemen of the 
ſame honourable Profeſſion, for whoſe Service 
theſe Obſervations are principally intended, will 
take the Writings of the learned Judge into their 
Hands not barely with a juſt Opinion of his great 
Merit, but with an honeſt Reſolution to exem- 

plify in their own Conduct the valuable Parts of 
his Character. 1 


Ax I flatter myſelf that the Leiſure of a long 

Vacation will not be thought to have been utterly 
miſpent in reviſing and compleating that Dif- 

courſe, It may at leaſt ſerve to guard young and 
nunexperienced Minds againſt ſome Impreſſions, 
which a modeſt Deference to the Opinion of ſo 

great an Author may have made upon them, + 


Serjeant's-Inn, | e 
Feb. 2, 1762. M. FOSTER. 
N. B. In citing the State Trials I make Uſe of 
the Edition of 1730 for the 6 firſt Volumes, and 
that of 1735 for the th and 8th. 


3 See the Trial of the Witches at St. Edmonds-Bury before 
kim in March 1664, 78 | 
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VACATION 


AFTER 8 5 ES 
TRINITY TERM, 1746. =>. 


\ URING the Rebellion which began in Scotland, 
in the Summer 1745, an Ad pailed, impower- | | 


ing his Majeſty to iſſue Commiſſions for Trying. 
the Rebels in any County of the Kingdom, in the ſame 
Manner as if the T reaſons had been committed in that 


19 Geo, II. 6. 
* 


9 County. 
PuR8UANT to "this Act, a* Commilliop of Oyer and 
Terminer, and Gaol Delivery, for the County of Surry, 
I paſſed the Great Seal about the latter End of Trinity 
* Term, It was directed to every Privy Councellor by 
ill Name, to all the Judges, and to ſome private Gentle- 
ir men, impowering them or any three of them, ( Vorum 
at In He.) to execute the Commiſſion. 
A Tar Precept was ſigned by the three Chiefs and the 
c three ſenior Judges, and was returnable the 234 Day of 
a June 1746; which made fifteen Days excluſive between , 4 
the Teſte and Return. 5 1 
| Tuts was ordered on great Deliberation and Search 1 1 
1g of Precedents. 
ly Ox that Day moſt of the Judges met at Serjeant's-lan; 9 
il and from thence proceeded in Order of Seniority to the 12 
1d Court Houſe at Saint Margaret's Hill in the ps RR. 2 
15, Sonthwark. 1285 
Fo Lonxp Chief Juſtice Lee gave the 8 And the 
Grand-Jury found Bills againſt the Earls of Kilmarnoch 
and Cromartie, and the Lord Ralmerino ; which Bills 
were ſoon afterwards removed by Certiorgri into Parlia- 
| ment. 
4 Ox the two following Days, Bills of Indictment were 
found againſt thirty-ſix of the principal Rebels taken at 
of Carliſte; and againſt one David Morgan, a Barriſter at 
nd Law, who was taken at Staffordſhire, _ | 
Tux Priſoners were then brought to the Bar and in- 
tormed that Bills were found againſt them, of which they 
ER thould ſoon have Copies: And the Court adjourned to that ; 
Day ſe' nnight : And Copies of the Inditments with the 
* Another Commiſſion of the like Kind iſſue dat the ſame Xn 


Time for Middleſex but there were no Proces ing on it. 
A | Caption 


July 3d. 


Sir Dudley . 
Ryder. 


: 


Caption were delivered the ſame Day to the Priſoners at- 
ter the Court roſe. FOR. 1 
' By this Meaſure, the Priſoners had Copies of their In- 
dictments five Days before their Arraignment, excluſive 
of that Day and of the Days Copies were delivered, and 
alſo excluſive of the Intervening Sunday. This was done 


Ex majori Cauteld and in favour of Life, Sunday not be- 


ing a Day on which the Priſoners may be preſumed to 


be adviſing with Council and preparing for IR, | 


It was ſo done upon the Commiſſion which ſat the ſame 
Summer in the North; and had been done upon a like 


Commiſſion in the North after the Rebellion of 1715. 


But the Statute doth not require this Caution with Re- 
gard to Sunday, nor is it of abſolute Neceſſity; though in 
Caſes of Life it is beſt to follow Precedents, if the Time 
JJ 8 f 

Ueo the Adjournment Day the Priſoners were ſeve- 
rally arraigned, three pleaded Guilty. The reſt pleaded 


Not Guilty. And each of them produced an Affidavit, 


to which they were ſworn, in Court, ſetting forth that a 
material Witne's or Witneſſes (naming the Witneſſes 
and the Places of their Abode) would be wanting for thei 


Defence. And their Council, who had before been aſ- 
ſigned them, moved that their Trials might be put off 
for a reaſonable Time for bringing up their Witneſſes. 


Taz Attorney General prayed Time to conſider of the 


Motion, and thereupon the Court adjourned to the next 


Day. 


IN the Evening all the Judges in Town met at Lord 
Chief Juſtice Lee's Chambers, and agreed that the Caſe 


of theſe Priſoners differs greatly from the Common Caſes 


of Trials in the Circuits, where Affidavits of this Kind 
ought very ſparingly to be admitted. For in Circuit Tri- 


als the Priſoners from the Time of their Commitment 
may, and ought to be preparing for their Defence. The 


Place where they are to be tryed is in moſt Caſes well 
known, and they haye likewiſe a reaſonable Certainty of 
the Time long before the Circuits begin. 

Bur in the preſent Caſe the Priſoners are to be 


tryed at a great 'Diſtance' from the Places where 


the Treaſons were committed. And neither Time 
or Place for their Trial can be ſaid to have been 
certainly fixed *till Bills of Indictment were found 
againſt them, and Copies delivered to e . 
„ . l ew: b 7.03 f * et {1 — ro 
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from which Time it was incumbent on them to be pre- 
paring for their Defence and getting their Witneſſes to 


TowWw un. 

And in Regard that the Affidavits Gents sel the Wit- 
neſſes to reſide at different Diſtances from Town, ſome 
in England, and others in Scotland, it was thought rea- 


ſonable that in fixipg the Times of Trial, regard ſhould 


be had to the ſeveral Diſtances. | 


 AcconDINGLY. it was agreed that with Regard to 
thaſe Priſoners whoſe Witneſſes reſide in England, their. 
Trials ſhould be“ put off to the 1 5 of July ; ; and that 
the Court would from thence proceed de Die in Diem till 


thoſe Trials ſhould be diſpatched. And with regard to 


thoſe whoſe Witneſſes reſide in Scotland, their Trials ſhould 5 
be put off to the 25%, Ard on the next Day the Court 


ordered accordingly and adjourned to the 15" of July. 
N. B. Tux AQ of the 19% Geo. 2, c. 1. direct- 
ing that no Judge ſhall during the Time therein men- 


tioned, try or bail any Pritoner committed for High Trea- 
ſon without a Warrant ſigned by fix of the Privy Coun- 
cil, it was thopght proper, Ex majori Cautels, to have 


fuch Warrant direQing the Commiſſioners to proceed to 
the Trial of thoſe Priſoners. And ſuch Warrant was 
procured before the Trials came m. 


Tur like Caution had been before uſed with Regard 


to the Trial of Chriffapher Eger, while a like Act was 


in Force. 


TE IndiQment and Caption made Uſe of on this 


Occaſion were as follows. 


Surry. Bs Ir REMEMBERED, That af 4 Rot 
Seſſion of Oyer aud Terminer, and Gaol- A „ 


our Sovereign Lord the King, of and for the County 
of Surry, holden .at the Borough of Southwark in the 


ſaid County, on Monday the. twenty, third Day of June 
in the Twentieth Year of the Reign of our ſaid preſent 
Sovereign Lord GEORGE the Second, by the Grace of- 


Gd of Great-Britain, France, and Ireland, King, De- 
fender of the Faith and ſo forth, before Sir William Lee 
Knight Chief Juſtice of our ſaid preſent Sovereign Lord 


the King a appointed to bold eas before the King Vell. 
; 


vir John Willes Knight toe. 


— 


Upon the like Commiſſions in N and FAR As 
1716, the Priſoners had three Weeks from their Arraignment. 


. A2 . INaming 


SS) 


en 
1 1 
o * 1 


OT THE REFONT.. . 
[Naming the reſt of the Judges and Commiſſioners pre- 
ſent] and ethers their Fellow 2 es and Commiſſioners of 
cur ſaid preſent Sovereign Lord the King, aligned Lei- 

ters Patent of our ſaid preſent Sovereign Lord the King un- 
der his Great Seal of Great-Pritain, made by Virtue of the 
Statute made in this preſent Parliament, intitled, An AQ 
for the more eaſy and peedy Trial of ſuch Perſons as 
have levied or ſha!l levy War agaipſt his Majeſty, and for 
the better a'certaining the Qualifications of Jurors in 
Trials for High Treaſon, or Miſpriſien of Treaſon in 
that Part of Great Britain, called Scotland, ta the faid 
Juſtices and Commiſſioners abowe- named and otbers, and 1 
any three or more of them (of whom our ſaid preſent Sove- 
reign Lord the King willed that any of them the ſaid Sir 
William Lee, [Naming ſome others of the Judges] and 
others in the ſame Letters Patent named and appointed ſhall 
| be one) to deliver the Gaal of the ſaid County of the Friſo- 
ners therein being, or ſuch as ſball or may be detained in the 
Jane, on or before the firſt Day of January in the Year, of 
our Lord One Thouſand & ven " Hunted and Forty fix, for 
er en Account of the High Treaſon mentioned in the ſaid 
| Statute in levying War againſt our ſaid preſent Sovereign 
Lord the King within this Realm, and to enquire by the 
Oath of good and lawful Men of the ſame County of all 
fuch High Treaſon in I vying War againſt our ſaid preſent 
Sovereign Lord the King within this Realm by the ſaid Pri. 
foners or any of them, or by any other Perſon or Perſons whe 
are now in adtual Cuſtody for or on Account of the fame, or 
- who are or ſball be guilty of High Treaſon in levying War 
. arainft our ſaid preſent Sovereign Lord the King within this 
Realm, and ſhall be Abprebended and Impriſened for the ſame 
on or before the [aid firft Day of January in the ſaid Year of 
our Lord One Thouſand Seven Hundred and Forty fix, and 
the ſame High Treaſons to hear and determine according ts 
the Form of the Fe Statute by the O th of Sir William 
Richardſon of erm: ndſey Knight, Sir Abraham Shard 
of. . Knight &c [Naming the Grand Jurors] 
god and lawful Meh of the ſaid County, being then and there 
ſworn and charged to inquire for our ſaid preſent Sovereign 
Lord the King touching and concerning the Premiſes in the 
faid Letters Patent mention-d. It is pr NN That the Bill 

x Indie ment to this Schedule annexed is a true Bill. * 
Tur 


e 
. 
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Tur JurORS for our preſent overergn Lord the King 
„ hon ther Oath preſent, {bat John Hamilton late of the 
City of Carliſle in the County of Cumberland Eſquire, 


a * 

* 4 
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4 otherwiſe called John Hamilton late of the ſame Place Gen- 

K ; :/:man, Alexander Abernethy late of the ſume Place Cen- 

8 tlemax, otherwiſe called Alexander Abernethy late of the 

* {ame Place Surgeon, and George Abernethy- late of the 5 5 

* ſame Place Gentleman, being Sub et of our faid preſent 

* molt Serene Sovereign Lord GEORGE the Second by the 
BY | Grace of God of Great Britain, France, and Ireland, 9 
TY | King Defender of the Faith and fa forth, not having the 1 
ts Fear of God in/their Hearts, nor baving any Regard for i 
Sa the Duty eir Allegiance, but being moved and ſeduced is 
75 ty the Inſtigation of the Devil, as falſe Traitors and Rebels 

4 azainſt our ſard preſent Sovereign Lord the King, their Su- 

al preme true natural law fu! and undoubted Sovereign Lord, en- 

2 tirely withdrawing that cordial Love, and that true and 

be due Obedience, Fidelity and Allegiance, which every Subjett ' 

f of our ſaid preſent Sovereign Lord the King, ſbould and of 

„ Right ought to bear towards our ſaid preſent Sovereign Lord a 

110 | the King; And alſo deviſing and (as much as in them lay) 

en moſt wickedly and traiterouſiy intending to change and ſub- 

the vert the Rule and Government of this Kingdom duly and 5 


badpily eſtabliſbed under our ſaid preſent Sovereign Lord the Wo 
King, and alſo to depoſe and deprive our ſaid preſent So- TE 
; WM wircign Lord the King of his Title, Honour and Royal State; MP 
6 and of bis Imperial Rule and Government of this Kingdom, 

and a'ſo to put and bring our ſaid preſent Sovereign Lord 


or | | 
2 the King to Death and final Heſtruction, and to raiſe and ” 
577 exalt the perſon pretended to be Prince of Wales, during 5 
Ms the Life of James the Second late Ring of England and ſo | 
of torth, and ſince the Deceaſe of the ſaid late King, pretending Fig 


nd to be, and taking upon himſe'f the Stile and Title of King of « 
England by the Name of James the Third, to the Crown and 


0 ta the Royal State and Dignity of King, and tothe Imperial 

ard WW ue and Government of this Kingdom, upon the tenth Day, 

rs] of October in the nineteenth Year of the Reign of our ſaid 

ere preſent Sovereign Lord the King at the City of Carlifle afore= * 
in Ml ſaid, in the County of Cumberland aforeſaid, with a great 


the Multitude of Traitors and Rebels againſt our ſaid preſent Se- 
Bill vereign Lord the King (to wit) to the Number of Three 
| Thauland Perfons (whoſe Names are as yet unknown to the 
HE 1 | . | ſaid 


- 


* 


| faid Furors) being armed and arrayed in a Warlike and 
Hoſtile Manner (to wit) with Colours diſplayed, Drums 
beating, Pipes playing, and with Swords, Clubs, Gunz, 
Piſtols, and divers other Weapons as well offenſrove as defen- 
' froe, with Force and Arms did falſly and traiterouſly aſſem. 
ble and join themſelves againſt our ſaid preſent Sovereign 
Lord the King, and then and there with Force and Arm; 
did falſiy and traiterouſly, and in a Warlike and Hetil: 
Manner array ahd diſpoſe themſelves againſt our ſaid pre- 
ſent Sovereign Lord the King, and then and there with 
=__ Force and Arms, in Purſuance and Execution of ſuch their 
TY 1 5 woicled traiterous Intentions and Purpoſes aforeſaid, did 
1.38 Fialſiy and traiterouſly prepare, order, wage and levy a pub. 
1 lic and cruel War againſt our ſaid preſent Sovereign Lord 
the King, then and there committing and perpetrating à mi. 
ſerable and cruel Slaughter of and amongſt the faithful dub. 
jefts of our ſaid preſent Sovereign Lord the King, and alſi 
then and there during the ſaid War with Force and Arms 
did with the ſaid Traiters and Rebels fo aſſembled, armed 
and arrayed as aforeſaid, falſly and traiterouſiy againſi the 
Will of eur ſaid preſent Sovereign Lord the King, enter into 
and take Faſſeſſion of the ſaid City of Carliſle and the Caſtle 
 » thereto belonging within the ſame City, (the ſaid City and 
_Caftle being a City and Caſtle of our 2 preſent Sovereign 
Lord the King ) and the ſaid City and Caſtle with Force and 
Arms then and there did falſly and traiterouſly poſſeſs, bold, 
| keep, maintain and defend, againſt our ſaid preſent Sove- 
reign Lord the King, againſt the Duty of their Allegiance, 
. againſt the Peace of sur ſaid preſent Sovereign Lord the King, 
his Crown and Dignity, and alſo againſt the Form of the 


| Statute in ſuch Caſe made and provided. 


Doe” N. B. Tmis Indictment and Caption were made uſe 

ff | of againſt all the Rebels who were tryed in Surry, ex- 

cept Aeneas Macdonald; fave that the Overt Acts were 

laid in different Counties of England or Scotland, as the 

| 4 1 Caſes reſpectively required; And alſo ſave that the Overt 

13 | Act of taking and poſſeſſing the City and Caſtle of Car- 

1. N liſte was not charged on thoſe who were not concerned 
in chat Part of the Rebellen nite: 

| "IN | | Tux Inditment againſt Mneas Macdonald was in the 

= ſame Form, but concluding as follows. He the ſaid nes 


T HR X EFT ORT 
Macdonald, otherwiſe called Agnus Macdonald, hav- 
ing been aßprebended and impriſoned for the High Treaſon 

above mentioned, before the firſi Day of January in the Year 

of our Lord One Thouſand Seven Hundred and Forty fix. 
The Reaſon of this Averment will be mentioned in 

its proper Place. al 


Mr. TowNLEY's Cafe, July s. 1746, 
r T1S Council moved that before any Juryman ſhould 
be brought to the Book, the whole Pinnel might 
he callen over once in the Priſoner's hearing, that he 
might take notice who did and who did notappear: which 
they ſaid would be a conſiderable Help to him in taking 
his Challenges.“ This was done by Order of the Court, 


* 


and the Attorney General did not oppoſe it. 
 Fvery Juryman as he came to the Book was aſked 
whether he was a Freeholder or no. Thoſe who anſwer- 
ed that they had no Freehold in the County, were ex- 
amined upon a Voire dire to that Matter: and on their an- 
ſwering that they had no Freehold, were ſet afide. Thoſe 
who anſwered that they had both Freehold and Copyhold 
were aſked whether both put together did amount to ¶ 10 
a Year ; and if they did, that was admitted to be a good 
Qualification, tho? the Freehold alone was under & 10. 
The Court grounded this Rule on the Bill of Rights 
and the 4 and zπ W. M. compare]. 
Tux priſoner's council, offered to call a Witneſs to 
hew that he was at the Time of the Rebellion in the | 


* 


* 
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Service and pay of the French King, and ſo imtitled . 
they inſiſted, to the Benefit of this Cartel for Exchange“ 5. W. M. 


of Priſoners: But the Court declared that ſuch proof is 
not to be admitted. It is no Defence in a Court of Law, 

nor is it ſo much as an Excuſe, that he had entered into 
the Service of an open Enemy. See the Caſe of Aneas 
Macdonald, e Þ «ERAS; at, 30 
Tuxx then inſiſted on what they (very improperly). 
called the Capitulation at the Surrender of Carlifſe, In 
this likewiſe the Court over-ruled them. It is no fort of 


V. B. This a8 done in Layer's Caſe after a much long- 
er Debate than the Matter deſerved. 3 
Aa Defence 


. 
5 
78 
? 
x 


Lt 


Mr r. Murray. 


„„ REPORT. 
Defence i in a Courtof Law. But to prevent Miſconſtruc- 


tions, Colonel Cary was examined touching the Terms 


upon which the Surrender was made. 


And he ſwore 


that the Duke expreſly reſerved the Rebels in Car- 
lle to be dealt with as his Majeſty ſhould pleaſe. 
Tae Court then obſerved that the priſoners had re- 


Stord * but w 


ceived the whole benefit of the Terms offered by the 
Duke, in that 4 were not immediately 
reſerved for his Majeſty's pleaſure; 


put to the 


which now appears to be, that they ſhall have a fair Tri- 
al, and Liberty to make their Defence according to Law. 
Tay then inſiſted that the Overt Acts are charged in 
the Inditment to be committed on the 10 of Odfober, 
and that all the Evidence is of Overt AQs ſubſequent 


to 


W. 


that Time; 


And ſaid, that however the Reſolutions 
with Regard 90 this Point may have been before the 7.8 
W. 


36. Yet now, by that Act, no Evidence is to be given 
but of Overt Ads laid in the Indictment; and conſe- 
quently the Overt Acts muſt be proved in ſuch Manner 
as they are laid; That in this Caſe eſpecially the King's 
Council are not at liberty to vary in their Proofs from 
the Day laid, fince they have confined themſelves in the 
Indictment to one Day, and have not charged (as they 
faid in moſt of the Precedents it is charged) that the De- 


fendant.did. commit the Treaſon charged on him on the 
Day laid, and at divers Days and Times as well before as 
after. 


To this Hh Sollicitor 3 3 the the Ju 


3. makes no Alteration with regard to this Point, ſo 


as to make either Time or Place more material than they 
were before the Act; The Ac indeed ſaith, that no Evi- 
dence ſhall be given of any Overt Acts not laid in the In- 
dictment; But what is or 4s not Evidence of ſuch Overt 


Acts, is left upon juſt the ſame Foot in this Reſpect as 
it was before the Act; What was Evidence at Common 
Law is in this reſpec Evidence ſtill; And as to the Charg- 


ing the Overt Ads at divers Days and. Times as well 


before as after the Day particularly mentioned, He ſaid 


that the greateſt Pari of the Precedents He had ſeen of 


Indictments for levying War, which is the preſent Caſe, | 
do charge the Overt Acts on one Dey only; 


See Lord Winton's Trial 6. St. Til. 
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SIR Richard Lloyd offered to ſpeak. on the ſatis Sicke z - 
hut the Court told him he need not give himſeli the Jrou- = 
ble of ſpeaking to the Point, on which there could be no | 3 
Doubt, and over-ruled the Objection. . br 

1 Townley was convicted and executed. 


; Mr. Ds ACON's Caſe, July 13 

4 N Mr. Deacon's Cafe bis Council objected to the r. re- I 
, ] ceiving the Evidence of one Craig, a Printer, touching 6 
- the Priſoner's obliging him to print the Pretender's Ma- | | | 
. nifeſto at Mancheſter, and his publiſhing of it there, while "> 
* rhe Rebel Army was in the Town; and alſo to the read- | 
„ ing the Manifeſto. They inſiſted that this ought not to 

t be given in Evidence, becauſe it is an Overt Act not. laid | ll. 
$ in the Indiœment; and alſo becauſe the Orders were giv= 1 
Bs en andthe Manifeſto printed and publiſhed i in * 1 
n ter, and all the Overt Aò&s are laid in Cumberland. 

2 Bor it was anſwered by the Court (Lord Chief Fuſtice 

T _ Willes, Juſtice Abney, and Juſtice Foſter) that an Overt 

's Act not laid may be given in Evidence, if it be a direct 

n Proof of any of the Overt AQs that are laid. 

4 Ox of the Overt Ads charged in this Indictment ii ts 

y the aſſembling and marching Modo Guerino, in Order to 

— depoſe the King and to ſet the Pretender on the Throne. It 

e is proved that the Priſoner with the reſt/of the Rebel Ar- 

as my was at Mancheſter and appeared in an Hoſlile Man- 

; ner there. Now what ſtronger proof can there be that 

t 


che Priſoner joined this Army for the purpoſe mentioned 
in the Indictment, than his cauſing to he printed and diſ- 
perſed among the People the Pretender's Manifeſto? It 
never was doubted that the being preſent with the Rebels 
and joining in proclaiming the Pretender, might be giv- 
en in Evidence on ſuch an Indictment as this; and 

that Circumſtance was never. expreſly laid in any . 


+ The Lord 3 wha bad neither Council nar r Wit- 
neſs at his Trial, inſiſted on the ſame Point. And the Houle 
out of theirextream Tenderneſs in Caſe of Life (after my'Lorti 
Chancellor had delivered his Opinion clearly that the Time 
is not material, provided the Treaſon be committed before the 
Bill found) put the Queſtion to the Judges Lord Chief Juſ- 
Lice Lee —— the unanimous Opinion of the Judges, that 
the Day is not material, provided the Treaſon be. NN to 
have been committed before the W the Bill : 
mente 
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ment. But 'tis ſufficient that it proves Quo Animo the Rebel 
Army was raiſed, and Que Animo the Priſoner joined it. 
As to the objection that this Fact was not committed 
in Cumberland, where all the Overt AQs are laid, Mr. 
Juſtice Abney and Mr. er Foſter held, that it is in- 
deed neceſſary on this Inditment that ſome Overt Ac 
laid be proved on the Priſoner in Cumberland ; but that 
being done, Acts of Treaſon tending to prove 'the Overt 
Acts laid, though done in a Foreign Country, my be 
given in Evidence. | 
And the Manifeſto was read. 
Lon Chief Juſtice Willes declined giving any opini- 
on on the ſecond Point. But no Objection was made 
during the whole Courſe of the Trials to the giving Evi- 
dence of Overt Acts in a County different from that 
where the Fact was laid, an Overt Act having been firſt | 
roved in the proper County. And that * Sort of Evi- 
ty was given in almoſt all the Trials. 
Deacon was convicted and executed. 
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Jour Benwick's Caſe, Fuly 17. 1746. 


IN the Caſe of Jobn Wi there was only one Wit. 
1 neſs that proved him to have been in Arms with the 
Rebels. This. Witneſs proved that he was inrolled and 
reviewed as a Lieutenant in the Regiment called the 
Manchefler Regiment, and did duty as ſuch at Penrith 
and Carliſle, _ 
Two other Witneſſes (Officers i in the Duke's Army) 
ſwore, that after the Surrender of Car/ifle, they were or- 
dered by the Duke to take an Account of the names of 
the Officers and of their reſpective Ranks in the Rebel 


ith Garriſon; that accordingly they went to the Priſon where 

1 the Officers were confined apart from the Common Men, 

. and took ſuch Account of them; that the Priſoner Ber- 
"7 wil appeared among the Officers, and gave in his Name 


to them as Lieutenant in the MOST. * 


1 | The like Evidence was given in moſt of the Trials i in [the 
| "IP Rebellion of 1715, And admitted by the Judges upon the 
1 Commiſſion in the North this Summer. | 
= See the Caſes of Layer and Sir William Perkins in the State 
"Wt Tra: | 
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Lox Chief Juſtice Willes and Mr. - Je Abney 
were of Opinion that this Declaration of the Priſoner 
is not to be conſidered as a bare Confeſſion after the Fact, 
but as an Evidence of the Fact itſelf, viz. that the Pri- 
ſoner did appear and take the Rank of a Lieutenant in 
the Rebel Garriſon. They thought too, that a Confeſ- 
ſion after the Fact, proved by two Witneſſes, was ſuffi- 
cient to convict within the 7. W. 3. 7 
Mz. Juſtice Feſler doubted whether this Declaration 
bein g made after the Surrender, can be conſidered in any 
other Light than as a Confeſſion after the Fact.“ And 
with Regard to a Confeſſion after the Fact, he ſaid he 
never doubted whether it might be given in Evidence as a 
corroborating Proof; his Doubt was, whether it being 
proved by two Witneſſes is a concluſive Evidence, or an 
Evidence ſufficient of itſelf to convict without other 
Proof, Since the 7. W. 3, ſeems to require two Wit- 
neſſes to Overt Ads, or a Confeſſion in open Court Ff 
Berwick was convicted upon the Evidence of the on 
cers and of the other Witneſs, and was expcnted. | 
July 2. 1746. 
All the Prifoners who then ſtood convicted were 
brought to the Bar to receive Judgment; and their Coun- 
cil Serjeants Wynne and Eyre took two Exceptions i in Ar- 
reſt of Judgment, 
1ſt. Tnar the Teſte of the Commiſſion is not ſet 5 
forth in the Caption of the Indictment, and conſequently 
for aught appears on the Record, the Commiſſion might 
| iſſue before the Commencement of the Act on whick $ 
this Commiſſion is grounded; and if ſo, the whole Proz; _. || 
ceeding is coram non Fudice. b i 
To this it was anſwered by the Attorney General, and 
agreed by the Court, that the Juriſdiction of the Court 
doth ſufficiently appear on the Record. The AQ of Par- 
liament is undoubtedly the Foundation of this Proceeding: 
The AQ and this Commiſſion grounded on it are recited 
in the Caption: and it i expreſly alledged, that the Com- 


—— ——— — 


: 
2 . — —_— —— a — ran D 1 
— my - . * 4 7 2 7 * 8 Sr t * 
— oben titer 8 N 5 e Mie ee e ; oY a RI 46 e 2 n 
. n 5 e 1 8 5 R 2 ...... JETS 3 . 
FFF eee ey * : my ye 4 Mts > males . * 8 A 
e "yu 


—— WI WS ⁵⁵Ew¹8wäꝓm 2 —— — 
— — 


— 
— —— 
D 1 T 
3 eee eee, „ 
r . oo ws, * 


—— ——öä1'— Z — 
D * 

2 SH S „ .at 

— o «yp * . r < es 


= 
BS? 
11 
* 
x5 
| 1 
a. 
=. 
8 
F; 
*% 


* Upon further Conſideration I doubt there v was too much 
Refinement i in this Diſtinction. See 4. Diſc. c. 3. 8.8. 
—— The like Evidence was held ſufficient upon the Commiſſi- 
on in the 22 this Summer ; upon the Authority of the 
zudges's Opinions previous to the Tryals of orig and Francia. 
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miſſion did iſſue by Virtue of the Act. Which could not 


be true unleſs the Commiſſion was ſubſequent to it. 
THE1R ſecond Exception, and on which they ſeemed 

chiefly to rely, was, that the AR impowers the Crown to 

iſſue Commiſſions for trying Perſons then in Cuſlody or 


who ſhall be in Cuſtody for High Treaſon in levying War 
before the firſt Day of January next, and it is not alledged 


in the IndiQment that the Priſoners were in Cuſtody at 


the Time of the IndiAment : and conſequently it doth 


not appear on the Record, that the Court hath any Ju- 


riſdiction over the Priſoners. * 


To this it was anfwered by the Attorney General and 


5 agreed by the Court, that it doth ſufficiently appear on 


the Record as it now ſtands, though not indeed on the 


Indictment, that the Priſoners are in Cuſtody ; the Re- 
cord alledgeth that the Priſoners at the Time of their 
Arraignment being brought to the Bar in the Cu/tody of the 


Sheri #4 to whoſe Cuſiody they bad before been committed for 
the Cauſe aforeſaid, were aſked &c. 
+ Tux common Commiſhon of Gaol Delivery en 


tendeth only to Priſoners in actual Cuſtody; and yet it 

Was never thought neceſſary to alledge in the Indictment 
that the Defendant was then actually in Priſon; and if 
this Exception was to prevail, it would impeach all the 


Judgments that ever have been given at any Seſſions of 
Gaol Delivery. | 
Tnar the Act on which the Preſſon Rebels were 


_ tryed runs in the very Words of this Ac, all the Indict- 


ments at that Time were as theſe are, and this very Ex- 


_ ception was then taken and over-ruled. 


Lord Chief Juſtice Lee produced a Note he took at | 


that Time in the Caſe of the f King and Oxburgh : the 


ſame Exception was then taken and e upon the 


Reaſon laſt before given. 


Judgment was then given as in Caſes of High 
Treaſon. 
Mx. Serjeant Eyre afterwards, viz. Auguft 2d. took an 


: Exception that bears ſome Affinity to the laſt, in n behalf of 1 


* See the Caſe of Æneas Macdonald inf. 

+ V 12. Mod. 449. the ſame Point. 

t Upon the Trials of the Lords Kilmarnoch, Cromartic 
and Balmerino, to guard againſt this Objection the Warrants 
for their Commitment were returned by the Lieutenant of 


Donald 


the Tower, read and entered on the Journal. 


c 
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Donald Mc. Donald and ſome others who then ſtood con- 
victed and were brought to the Bar to receive Judgment. 
It was, that it doth not appear that the Priſoners were 
2bprebended; and faith he, in Fact they were not appre- 
hended but Surrendered, Whereas the Act of Parlia- 
nent, on which the Commiſſion is grounded, ſpeaks on- 
y wn Perſons that ſhall be apprehended and in Cuſtody. 
Fus fine-ſpun Objection was likewiſe over-ruled. 
; The Surrender was as much upon Compulſion, as the 
Submiſſion of a Perion who cries for Quarter in the Heat 
of Bartle, is. In both Caſes the Submiſſion is by reaſon 
of ſuperior Force, and for Fear of immediate Deach. 


ALEXANDER M. GrowTnar's Cafe, 
Jug, 31. 1746. 


N the Cafe of Alexander M. 'Growlber, there was full 

| Evidence touching his having been in the Rebellion; 

and his aCing as a Lieutenant in a Regiment in the Re- 

bel Army called the Duke of Pertb's s Regiment. The 
Defence he relved on was, that he was forced in. 

Ax p to that Purpoſe he called ſeveral Witneſſes, who 
in general ſwore that on the 28. of Auguſt the Perſon 
called Duke of Perth, and the Lord Stratballan with 
about Tu enty Highlanders came to the Town where the 
Priſoner lived. That on the fame Day three ſeveral 
Summons were ſent out by the Duke requiring his Te- 

nants to meet him, and to conduct him over a Moor in 
tne Neighbourhood, called Luiny Moor. That upon 

the third Summons the Priſoner, who is a Tenant to the 
Duke, with about twelve of the Tenants appeared: 
That then the Duke propoſed to them that they ſhould - 
lake Arms and follow him into the Rebellion. That the 

| Priſoner and the reſt refuſed to go; Whereupon they 
were told, that they ſhould be forced, and Cords were 
brought by the Duke's Party in Order to bind them; 
And that then the Priſoner and ten more went off, ſur- 
rounded by the Duke's Party. 
_ Trxst Witneſſes ſwore that the Duke of Perth threat- 
ened to burn the Houſes, and to drive off the Cattle of 
ſuch of his Tenants as ſhould refuſe to follow him, They 


* : 
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all FEY very extravagantly of the Power Lords in Scot- 
land Exerciſe over their Tenants; and ef the Obedience, 
(even to the joining in Rebellion) which * expect 
from them. 

LoRD Chief Juſtice Lee, in ſumming up obſerved 
to the Jury, that there is not nor ever was, any Tenure 
which obligeth Tenants to follow their Lords into Re- 

bellion. “ 

As as to the Matter of Force, he ſaid, that the Fear 
of having Houſes burnt or Goods ſpoiled, ſuppoſing that 
to have been the Caſe of the Priſoner, is no Excuſe in 
the Eye of the Law for joining and marching with Rebels. 
Tax only Force that doth excuſe, is a Force upon the 
Perſon, and preſent fear of Death; and this Force and 
Fear muſt continue all the Time the Party remains with 
the Rebels. It is incumbent on every Man, who makes 
Force his Defence, to ſhew an actual Force, and that he 

uitted the Service as ſoon as he could; Agreeable to 

Hale. 50. the Rule laid down in O/dcaftle's Caſe, that they joined 

Pro timore Mortis & receſſerunt quam cito potuerunt. 

Hx then obſerved that the only Force the Priſoner 
pretends to, was on the 28th of Auguſt ; and that he 
continued with the Rebels and bore a Commiſſion in their 
Army, *till the Surrender of Carlifle, which was on or 
about the 3oth of December, 

The Jury without going from the Bar found kim 
guilty. But he was not executed. 

N. B. ALL the Jydges that were in Town were pre- 
ſent ang concurred in the Points of Law. 

N. B. Many of the Scotch Priſoners made Force their 

1% | Defence and produced the ſame Sort of Evidence as 
_  -M-Growther did; and the ſame Directions in Point of 
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IP Law were given as in this Caſe. And the matter of 
| Mi Fact whether Force or no Force, and how long that 
7 Force continued, with every Circumſtance tending to 
11 ſhew the Practicability or Impracticability of an + E- 
_ . | Cape, was left to the Jury on the whole Evidence. 
1 Auguſt 23. 1746. 1 55 

1 Tuts Day Bills of Ind ment were found a W Alex- 
1 | a Cab and Charles Kinloch and others of the Rebels 
BY; 5 * N. B. If Threats of this Kind were an Excuſe, it would 
mY be in the Power of any Leader in a Rebellion to indemnify. 
grew all his Followers, 


4 5 See 1 Diſcourſe, Chap. 2. 8. 8. to 
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o the Number of 22. The Overt Acts were laid in 


different Shires in Scotland according to the reſpective 
Caſes of the Priſoners. And then the Court adjourned to 


the 2d of September for the Arrajgnment of the Priſoners, | 


September 2. 1746. 
Orr this Day, (there being no other Judge in i Town) 


Mr. * Juſles Foſter ſat with two other Commiſſioners for 

the Arraigning the Priſoners. Alexander Kinloch and 
Carles Kinl:b and the reſt of the Priſoners, who were 
gotehmen born, upon their Arraignment ſeverallydeliver- 


ed a Paper into Court whereof the following is a Copy. 


« As I intend to inſiſt on the Benefit of the Act of 
4 Union, by which all the Laws in Scotland at that Time 


« which concern private Right are ſaved to the Natives 
Hof Scotland, and declared to be unalterable by the Par- 


„ liament of Great Britain, except for the evident Uti- 


« ſity of the Subjects within Scotland; And as I am a 


” Subject born within Scotland, and ſand indicted for . 


« Treaſons charged to have been committed by me in 


« Scotland, I humbl y beg that the Court will be pleaſed | 
« to aſſign me Council and a Sollicitor to adviſe me as to 


«the Manner of Framing, and the Uſe to be made of 


this Defence; and that the Court will be pleaſed to 


« indulge me in a few Days Time to adviſe with them. 


before I am compelled to plead; leſt by pleading I 


6 moy be deprived of the Benefit of any ſuch Defence. 
Ax. Juſtice Foſter told the Priſoners that Copies of their 


Indie having been delivered to them in due Time, = 
they ought now to have been ready to plead ſuch Pleas 
as they would ſtand by; and that the Court expect 4 1 


ſhould now plead accordingly. He told them witha 


that if the Matter contained in their Papers would avail 


them at all, they would have the full Benefit of it upon 
Not Guilty : ſince it amounts to'no more than that their 
Caſes are not within the AQ of the laſt Seſſion, by Au- 
thority of which Act alone, this Court fits. bags oe then 
ſevernlly pleaded Not Purley: x 
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The Caſe of ALEXANDER KINLeca and CHARLES 
| K1NLOCH, October 28. 1740. 


" RESENT Lord Chief Juſtice Willis, Mr. Juſtice 
Foſter, and Mr. Baron Clive. Alexander NMinloch and 
'  Cyarles Kinloch, who were the firſt of ihe Priſoners con- 
- cerned-in the Paper delivered the Second of September 
that were brought to Trial, were ſet to the Bar; and 
_ they agreeing in their Challenges, One Jury was ſworn 
and charged with them by the Clerk of the Arraign- Wl 
ments. The Junior Council for the Crown opened the 
Indi d ment, and the Sollicitor General rn a few Words 
opened the Evidence. | FR 
WHEN the Council for the Crown had proceeded thus 
far, the Chief Juſtice, before any Evidence was given, told 
the Priſoner's Council, that he was informed they had 
1 ſome Objection to make in behalf of their Clients ground- 
. ed on the Act of Union. Which Odjection He ſaid was 
r proper to be fpoke to before the Council for the Crown 
went into their Evidence. Whereupon Mr. Jodrell one 
of the Prifoners Council ſtated his Objection and ſpoke 
largely to it. The Chief Juſtice then ſaid that the Ob- 
jection being im Nature cf a Plea to the Juriſdiction of 
the Court, could not be made on the Iſſue of Not Guil- 
ty; nor could any Evidence in ſupport of the ObjeQion 
be received upon that Iſſue; And therefore propoſed that 
2 Juror ſhould be withdrawn; and that the Prifoners 
ſhould have leave to withdraw their Pleas of Not Guit- 
ty, and to plead this Matter Specially : And that the At- 
torney General might Demur, and ſo the Point would 
come regularly before the Court. „ 
_ Ms. Juſtice Foſter ſaid cn this Occaſion, that when He 
aſſured the Priſoners, they would have the full Benefit of 
this Objectien on their Plea of Not Guilty, He had no In- 
tentionof leading them into a Difficulty, which they could 
_ 1 not get clear of, without the Indulgence of the Court. He 
| T- thought they would be intitled Ex mere Jure to the full 
112 Benefit of the Objection without ſuch Indulgence; And 
1 added, that the Principle he went upon was 125 If there 
be any Weight in the Objection, it muſt be that the Caſe 
of the Priſohers is not within the Act of the — 
| | | — — | — under 


8* 
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Common Law; and conſequently, taking it to be a Caſe 


at Common Law, if no Overt Act be proved in the 
| County where the Commiſſion ſits, and whence the Jury 


comes, the Priſoners muſt of Courſe be acquitted. _ 
Six Fobn Strange of Council with the Crown, ſtrong- 


ly inſiſted that in Point of Law the Priſoners were in- 
tled to the Benefit of the Objection of Not Guilty, if 


they could avail themſelves of it; and the Attorney Ge- 


neral offered to wave all Advantage that might be taken 


againſt the Priſoners, if any Advantage could be taken; 


and preſſed that the Trial might go on upon an Iſſue 


roined by them, and that the Merits of the Objection 
might be now conſidered, 


BuT it was otherwiſe. Ordered. And 4 Juror Was 


withdrawn and the Jury diſcharged upon the Motion of 


the Priſoner's Council, and at the Priſoner's Requeſt, and 


with the Conſent of the Attorney General: And the 


Priſoners withdrew their former Plea, in order that the 


might be ready the next Day with their Pleas to the Ju- 


riſdiction in Form. To which the l een 
declared he would Demur inſtanter. 


And the Court adjourned to the next Day V. 


Tux Entry on the Record W this Mater 18 I 
followeth, | | 


Uron the Motion ef Charles W Gordon 


Iſſuire and. . . Joddrell. E/q; being aſſigned as 
Council for the Defendants i in this Cauſe and by their Con- 


ſent, and alſo at the Deſire and Requeſt and by the Conſent 


of the Defendants now at tbe Bar bere, and alſo by the Con- 


| ſent of Mr. Attorney General on behalf of the King, It is 


ordered by the Court here, that Richard Foy the laſt of he 


Furors ſworn and impannelled in this Cauſe he withdrawn 
out of the Pannel ; and that the reſt of . 


draro their Pleas of Not Guilty by them formerly pleaded to 


the Indictment in this Cauſe, and have leave to Plead to the 
Furiſdiftion of this Court: And that the aid ones 


under which AR alone this Special Commiſſion is exe- 
cuted. And if it be not within that AQ, it is a Caſe at 


e Jurors in this 
Cauſe be diſcharged; No Evidence whatſoever. baving been 
given to the ſaid Fury in this Cauſe either on the Part f 

| the King or of the Defendants. And it is further ordered by 

the Court bere that the ſaid Defendants have leave to with-. 
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have Time, *till to marrow to put in ſuch Plea. And that 
they deliver Copies of ſuch Plea to My. Sharpe Sollicitor for 
_ the King in this Cauſe by Eight of the Clotk this Evening, 
And thereupon the ſaid Defendants do now here at the Bar 
withdraw their ſaid Pleas of Not Guilty, in order to put i in 
Gon: Plea to tbe e of this Court as GO” 


| October 29. 174 K. 
=O: this Day, preſent the ſame Judges 4s Yeſterday; 
Alexander Kinloch was firſt ſet to the Bar and again Ar. 
raigned, whereupon he tendered a Plea ingroſſed on 
Parchment and figned by his Council Mr. Gordon and 
Mr. Foddrell, to which the Attorney General demurred, 
Mi and the Priſoner inſtantly Joined | in Demurrer. 


Aub the ſaid Alexander Kinloch In bis own proper 
Perſon comes and having heard the Indictment 2 42d 
read, and proteſti that be is Not Guilty of the Premiſes | 
charged in the ac Indictment, ff or Plea Nevertheleſs ſaith, 
that be ought th to be wer rr' te anſwer to the 8000 In- 
didtment: Becauſe be ſaith that the Kingdom of Scotland 
before and until the Time of the Union of the two King- 
doms of England and Scotland was regulated and govern- 
ed by the proper Laws and Statutes of the Kingdom and 
not by the Laws dr Statutes of the Kingdom of England; 
and that ever ſince the ſaid Union of the 2 two Kingdom 
that Part of the Realm of Great Britain called Scotland 
hath been, and yet is governed and regulated by the proper 
Laws of that Part of the ſaid Realm called Scotland, and 
N the Laws of that Part of the aid Realm called 
England. 

Axp tbe ſaid Alexander Kinloch further ſaith that 
within the ſaid Kingdom before the Union of the ſaid twe 
Kingdoms, and until the ſaid Union thereof, and within 
that Part of Great Britain and Scotland ever ſince the 

| ſaid Union, there bath been and now is a certain Court 
called the Court of Juſticiary; and that all and ſingular 
1 Offences of High Treaſon committed within the ſaid King- 
38 dom of Scotland before and until the ſaid Union, and with- 
„ | in that Part of the Realm of Great Britain called Scot- 
112 land ſince the ſaid Union, by the Natives thereof, appre- 
"75 | | ng) bended or en 1 ſuch Offences there a except Peers of the 
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af | Realm of Great Britain) have been and of Right ought to a 
or be -nquired of, bears and determined in the ſaid Court of 3 
g. Juſtictary before tbe 7 of that Court, or in ſome 

ar ether Courts, or before otber Juſtices witbin the ſaid Realm 


| of Scotland before the Union, and within that Part of the 
Realm of Great Britain called Scotland ſince the ſaid Union; 
and not in any Courts or before any Fuſlices within the 
Realm of England before the N Union, or within that 


I”, Part of the Realm of Great Britain called England fince 

\r- the ſaid Union. IP . 1 we. e, 

on Axp the ſaid Alexander Kinloch further faith that = 
nd Fochabars in the Shire of Murray in the ſaid Indifiment Ch 

ed, mentioned, the Place where the ſaid Offence contained in the — 


ſaid Indie ment is ſuppoſed to baue been committed, before „ 
and until the ſaid Union of the ſaid two Kingdoms was 9 
wit bin the Parcel of the ſaid Kingdom of Scotland, and . 


ever ſince tbe ſaid Union was and now tis hing within and 
ſſes Parcel of that Part of the er of Great Britain called 25 
th, Scotland. : | EX 15h 2 0 85 
"ay AnD the ſaid Alexander Kinloch further ſaith that he 
ind was born within that Part of the Realm of Great Britain 
n- called Scotland (to wit) at Fochabars aforeſaid ; and that. ; V 
Tay et the Time when the ſaid Offence in the ſaid Indifiment . | 
and contained is therein ſuppaſed to have been eommitted and . i! 
nd; ng before that Time and ſince, be the faid Alexander Kin- 1 tl 
ams loch was reſident and commorant within that Part of Great * 
and Britain called Scotland (to wit) at Fochabars aforeſaid. 2 
oper | And this be is ready to verify. Wherefore the ſaid Alexan= 9 
and der Kinloch prays Judgment If the Court of aur Lord tbe — _ 
led King here will further proceed upon the Indi fitment aforeſaid 8 1 
againſt him, and that he may be diſmiſſed from the Court EE 3 
that bere of and upon the Premiſſes GW. 5 = 4 
tae Anvy the ſaid Sir Dudley Ryder Knight, Attorney Ge- Demurrer. 8. 
thin neral of our preſent Sovereign Lord the King who for | 
» tbe our ſaid preſent Sovereign Lord the King in this behalf i 
vurt proſecuteth, as to the ſaid Plea of bim the ſaid Alexander 
W Kinloch by bim above pleaded as aforeſaid, for our ſaid 
ing- pre/ent Sovereign Lord the King ſaith, that the ſaid Pla RY 
15 and the Matter therein contained, are not ſufficient in Law 85 
cots to preclude the Court here from their FJuriſdiction to bear . 
pre- and determine the High Treaſon mentioned and ſpecified in 2 
f the the ſeid Inditment, and aboug charged upon bim the ſaid 1 N 
calm o Alexander + 
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N Kinloch in and by the ſaid Indictment. Where. 
8 want of a proper and ſufficient Anſwer in thi; 
be prayeth Fudgment, and that the ſaid Alexander 
Kinkeed may anſwer in Court bere to our ſaid preſent &. 
vereign Lord the King touching and concerni "g the * 


miſſes aforeſaid. 
of ws the faid Alexander Kinloch W 


Tur Prifoner's Conneit admitted, that his. Caſe is 


within the Letter of the AQ of the laſt Seſſion by Autho- 


rity of which this Court fits : But inſiſted, that by the 
known Rules of Conſtruction, if any great or manifeſt 
Inconveniencies do ariſe from adhering cloſely to the 


| Lever of the AQ, the Court ought, and always doth de- 


rt from the literal ConſtruQtion. 

Tux ConſtruQion they inſiſted on was, that for Of- 
fences committed in England, Commiſſions might iſſue 
for hearing and determining the ſame, in any County of 
and for Offences committed in Scotland, the 
like Commiſſions might iſſue into any County of Set 


land, which would, they ſaid, anſwer all the. Ends of 
the Act, mentioned in the Preamble ; and would at the 


fame time avoid all the herein which the Con- 


ed with, _ e ee e {fs 
Tax then mentioned ſeveral inconveniences attend. 
ing ſuch a Conſtruion ot the AQ: Some of which 
might poſſibly have merited the Attention of the Les 
giſlature at the time the AQ paſſedt. 
MR. Attorney General, in e ſaid, tha the 


Rules of Conſtruction as applied to Ads of Parliament 


grounded on Inconveniences, whether Imaginary or 
Real, hold in no Caſes but where the meaning of the 
Act is doubtful: In plain Caſes where the Intention 


of the Legiſlature i is Evident, tis the Duty of the Court 
to put the Law in Execution, and to leave all Conſidera- 


tions of Inconveniences to the Legiſlature, And if the 


Parliament had intended that different Commiſſions 
| thould iſſue for the Trial of Treaſons committed in 
England and Scotland reſpectively, they would have ſaid 
ſo: * would not have impowered his Maje 
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Axp the Objection He ſaid is not new, it was made, 
but without Effect, in behalf of a Scotchman concerned 
in the Rebellion of 1915. * 
Tu Lord Chief Juſtice declared his Opinion, in which 
the other Judges preſent concurred, that the Priſoner's 


perfectly immatcrial to he preſent Queſtion. That they 
would have been ſo if the Caſe had been at Common Law. 


© For at Common Law every Man is Triable, not where 


ke was born, reſided, or was apprehended, but where the 
Fact was committed; that theſe Facts being immaterial 


and the whole Merits of the Objection appearing on the 


Face of the IndiAment, the Priſoner might as well have 


Demurred to it, as pleaded in the Manner he hath done. 


THAT in ſo plain a Ca e as this is, Arguments ab in- 


| co:vententi are of no Weight: The Law muſt take it's 
Courſe: Inconveniences in plain Caſes are proper only 


for the Conſideration of the Legiſlature, 3 
His Lordſhip obſerved that the Words, This Realm, 


occur in four or five places in the AQ, and that in every 


Place where they do occur, Except in the Clauſe in 
Queſtion, they inconteftably mean the united Kingdom 
of Great Britain, and can mean nothing elſe : And by no 


Rule of Conſtruction can they be reſtrained in this Single 


Clauſe, to that Part of the Kingdom called England. 


Tn Court over-ruled the Plea, and ordered that the 
Priſoner ſhould plead over to the Treaſon, and he pleaded 
Not Guilty. Charles Kinloch was then brought to the 
Bar, and being Arraigned a ſecond Time on the Indict- 
ment pleaded likewiſe Not Guilty. And both Priſoners. 
© agreeing to join in their Challenges, a Jury (the ſame 


Perſons who were ſworn and charged with them Yeſter- 


day) was ſworn and charged with them. And they were 


both found Guilty but not executed. 


This was the Caſe of William Hay upon the Special 
Commiſſion at Carli/ie in the Year 1716. The Objection was 
then introduced not by Way of Plea to the Juriſdiction, but 
by Demurrer, And the Court after hearing the Priſoner's 


Council, adjourned to the next Day; and having conſidered 


the Arguments of the Priſoner's Council agreed to over-rule 
tie Demurrer, Which being intimated to his Council he by 
Leave of the Court and with the Conſent of the Sollicitor 


General withdrew his * and pleaded Guilty. 


Sir 


1 Geo. 1. c. 
33. 


Birth, Reſidence and Appr-henfion in Scotland are Facts 


. » * a 
. 2 » * 1 2 
4 a 3 2 9 = n 5 radi; — Lane N 2 
n ror a 0 - 
7 22 Re n d 
. 7 l "4 WE .-N — F< 
"IO ALES PEI r e r 2 4 —_ 


K ” . 4 "_ Wa rn A vs yu? wren 2 ER AEST; » n 2 FF 
F ˙ͤ˙rlN—T—I—x—ß—.. w ̃⁵˙ A =—d AEL LI COL A NES 
you — AL. Fes 6% 2 a — 0 a 


e als «cv 
N 3 Fas „ 7 PE * * 


— 0 232 
n 
* 2 9 * 
4 , 


as 
». — re 6 


* o . 
„ r 
r 233 


— 
N =P 


1 


NN 


: 


22 


THE REPORT. 
Sir JohN WeDpDpeRBOURN's Caſe, 
November 4. 1746. - 


Ar Overt Acts were laid at Aberdeen in the Shire 
of Aberdeen. It was proved by two W Üitneſſes 


that he was with the Rebels at Aberdeen; and by thoſe 


and other Witneſſes, that he was at divers other Places 
with them. | 3 
Tux King's Council called Witneſſes who proved like. 


wiſe that he was appointed by the Pretender's Son, Col. 


lector of the Exciſe ; and that he did actually Collect the 


| Fxciſe in Several Places where the Rebel Army lay, by 


Virtue of that Appointment, for the Uſe of the Rebel 


.. | 


© Tae Priſoner's Council inſiſted that this Sort of Evi. 
dence ought not to be admitted. For though Collecting 


Money for the Service of Rebels is an Overt AQ of High 
Treaſon, yet it not being laid in the Indictment, no Evi. 


Mr Jodrell 


=; FT ze WE 


dence ought to be given of it; and they relied on the Sta- 
tute of th of K. W. But in this they were over-ruled, 
upon the Reaſons before given in the Caſe of Deacon. 
VVV 
On this Day, Preſent the Two Chief Juſtices, Mr. 
1 Wright, Mr. Baron Reynolds, Mr. Juſtice Abney, 
Hr. Juſtice Faſter, and Mr. Baren Clive. All the Pri- 
ſoners who were convicted ſince the laſt Execution were 
brought to the Bar to receive Judgment. The two Kin- 
tochs, Alexander and Charles move by their Council in Ar- 
reſt of Judgment: He took Notice of the Proceedings 
with Regard to the Priſoners on the 28th and 2gth Days 
of Ofober, and inſiſted that their Trial on the 29th (a 
Jury having been ſworn and charged with them on the 
28th) was a Miſtrial, and the Verdict a meer Nullity. 
_ Hex was proceeding to State his Reaſons and Authorities, 
when Lord Chief Juſtice Lee interrupted Him and ſaid, 
That as there is a Variety of Opinions in the Books touch- 
ing that Matter, which is really a Point of great Conſe- 
quence, He thought it moſt adviſable to poſtpone the fur- 
ther Conſideration of it to the next Adjournment when he 


| * See the Caſes of Rechword and Lowichin the 41h Stare Tra 


, +. d 
Fi 


* 


9 4 N i 
1 


Pre 


THE REPORT. | 22 
ſhould deſire the Aſſiſtance of all the Judges in the Com- 
miſſion. Then the Court after paſſing Sentence on the 
Others adjourned to the 15th of December. 
M. B. Tn Court being full, and the Bar crowded in 
Expectation of the Event of this Motion, Mr. Juſtice 
Foſter thought it not improper to ſpeak to the Purpoſe he 
ſpoke on the 28th of Ofeber. And he added, that from 
what was ſaid by the Court on the 2gth. He was con- 
firmed in his Opinion that the Priſoners might ſafely 
have pleaded the General Iſſue. For if, as was then ad- 
mitted, the whole Merits of the Objection appear on the 
Face of the Indictment, the Priſoners undoubtedly might 
have had the Benefit of it in Arreſt of Judgment. So 
that, Quacungue Vid, whether they could have been let 
into it on Evidence (as they certainly might) or in Arreſt 
of Judgment, they were not ill adviſed in Pleading the 
General Iſſue, e FF 
ä 245 Wy 
Ox this Day, Preſent the two Chief Juſtices, The Chief 
Baron, Mr. Juſtice right, Mr. Baron Reynolds, Mr. = | 
tice Abney, Mr. Juſtice Deniſon, Mr. Baron Clarke, Mr. 
Juſtice Foſter, and Mr. Baron Clive Mr. Foddrell argued 
un behalf of the Kinlochs in Arreſt of Judgment. 
He admitted that there is a Variety of Opinions in the 
| Books touching the Power of the Court to diſcharge a 
Jury ſworn and charged in a Capital Caſe. And that the 
Practice, during the Reign of King Charles the Second at 
leaſt, went in favour of that Power. But he ſaid that 
ever ſince the Reyolution the contrary Practice hath uni- 
tormly prevaited. And even in the Time of James the © 
Second, the Judges in Lord Delamere's Caſe declared, that 4. State 
© 2 Jury ſworn and charged in a Capital Caſe cannot be diſ- Trials. 232. 
chalged, but muſt give a Verdict. And Common Juſtice, 
he ſaid, requires, that when a Priſoner is brought upon 
his Trial, and a Jury is once ſworn and charged with him, 
He is to ſtand or fall by the Event of that Trial; other- 
wiſe his Life may be brought in Jeopardie for the ſame 
ouch- Wt #4 as often as the Court pleaſes, and even when he is 
zonſe- WH not ſo well prepared for his Defence. 
e fur- Il To ſhew that the Law and Practice before the Reſto- 
en he lation was with his Clients, he relied on the Authority of 
Lord Coke in his 1ſt Inſt. 3 b. and 3d Inſt, 110. And 
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J. Geo. 2. on an Inditment for. Barratry; In both theſe 
Caſes Lord Hardwicke, he ſaid, at the Sittings refuſed to 


would be now paid to that le . Capital Caſes. 


1 may Cure any Irregularity, but cannot juſtify the breaking 


ſtance, is hardly Sui Juris : He may be over-awed ot 


THE REPORT, ; 


ſhew that the Judges ſince the Revolution concurred 
with Lord Coke, he cited Carthew 465; where it is Re- 
ported to have been ſaid by Holt at the Sittings in Guild. 
hall on the Ninth Day of November 1698, in the Caſe 
of the King and Perkins, © That all the Judges of 
« England upon debate among themſelves had agreed, 


40 Kb a Jury ſworn and charged in a Capital Caſe 


* cannot be diſcharged, though all the Parties conſent 
ve: 27. 


Nx ſaid that he had = Pl MS. Note of the "Bir Re. 
ſolution by the late Mr. Juſtice Tracy, which agrees in 


Subſtance with Cartbew's Report of it. 0 


Hz obſerved that according to Carthew's Report and 


| Tracy's MS. the Judges at the ſame Time came to a Re-. 


ſolution, That in Criminal Caſes, not Capital, a Juror 
may be withdrawn or Jury n * Conſent of all 
Parties, but not otherwiſe. -: 

Tur the Practice fince that Time in Criminal Caſes 
hath been conformable to this Rule. For this he cited 
the Caſes of the King and Morgan. Hilary g. Geo. 2. on 
an Indictment for Perjury, and the King and Felf, Trinity 


withdraw af 3/5 at the Prayer of the King's Council, 
becauſe. the Defendant's Council refuſed to conſent to it, 
and cited this Reſolution in Carthew. . The Uſe he made 
of theſe two Caſes was, that ſince this Regard hath been 
paid to the Authority of the Reſolution in Criminal Caſes 
as reported by Carthew, he hoped. the ſame Regard 


As to the Matter of Conſent, he obſerved that Conſent 


through any of the fundamental Principles of Law; 
eſpecially ſuch Rules as are in favour of a Priſoner who 
is anſwering for his Life. A Priſoner in this Circum- 


ſurprized into, a Conſent, manifeſtly ta his Prejudice: 

And therefore the Judges in the Reſolution cited from 
Carthexv (on which he relied as an Authority. in Point 
with him) threw the Circumſtance of the Conſent 1 

out of the Caſe. 


D pon the whole he concluded that at Judgment ought 
185 ta be arreſted, 
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nſent 
aking 
Law; 


r Who 


cum - 


the Crown, that except the Reſolution reported by Car- General. 


ago as the 26th of Eliz. And all the Judges 0 


| Caſe doth not affect the preſent Queſtion.. For the only 
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To this it was anſwered by the Council on the Part of Mr. Attorney 2 


the, there is not a Single Authority in the Books which Str John 
ſaith that a Juror may not be withdrawn or the] diſ- 1 lle 
charged, even in Capital Caſes, with the 15 of all Ge — 
parties. That it was done in the Caſe of Man 75 ſo long "Ow | 
Serjeants- 
Inn in Fleet-Street then agreed 3 it might be done, 1. And. 103. 
and had often to their Knowledge been done. That the 104. 
Rule laid down by Lord Coke in his firſt and third Inſti- 
tutes runneth in General Terms and doth not indeed ex- 
cept the Caſe of Conſent, but that Caſe muſt be ſup- 
poſed to be 'excepted. ©; = 
THAT it frequently hath been done ſince Lo Coke $ 
Time, even Without Conſent, where the Circumſtance 
of the Priſoner, or the Demands of Public Juſtice did 
require it. And for this they 2 2 Hale. 1 296. 5 
297. 1. Vent. 69. Keil. 46. 47. | 
Trzy ſaid they did 5. cite == 3 N an ir 
Approbation of the Practice in every Inſtance in which it 
prevailed; for ſome of the Caſes, particularly Whte- 2. Ste Tris 
bread's, ought never to be drawn into Example: But 
only to ſhew what the Opinion of thoſe 'Times was. -: 
THAT the Opinion of the Judges in Lord Delamere's 


* 


Queſtion propoſed to the Judges was, Whether in the 
Trial of a Peer in the Court of the Lord High Steward, 
the Court might, after Evidence given, adjourn the Peers 
Triers from Day to Day. The Judges did not preſume 
to anſwer that Queſtion, it being a Point of Judicature 
of which that Court alone was the Proper Judge. But 
they did ſay that in the Caſe of a Common Jury ſworn 
and charged, they'ought to give their Verdict before they 
are diſcharged : Meaning only, that a Jury in a Capital 
Caſe cannot be adjourned and ſeparated after Evidence 
given, but muſt be kept together till they agree on their 
Verdict. The Occaſion which led them to ſay this 
ſneweth, that the Caſe of an Adjournment was what : 
they had then in. Contemplation, and not the Caſe of a 1 
Total Diſmiſſion of the Jury. And ſo doth the Reaſon 
they give for the Practice; this, they ſay, is done for | YN 
fear of Tampering and Corruption. In the Caſe of a | 
bare Adjournment there may be Room for this Fear, _— 
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Ws + H E REPORT. 
but in the Caſe of a Total * when no Verdia 


is to be given, there cannot. 
Tux inſiſted on Rockwood"s Caſe as a Caſe i in Point, 
For had the Priſoner's Council taken Exceptions to the 


Indictment coming within the ReſtriQions of the Act of 
the 7th of King William; and had thoſe Exceptions been 


allowed, the [ndi&tnient muſt have been Quaſhed, and 


the Jury, though ſworn and charged, muſt have been 


diſmiſſed; and yet it cannot be imagined that the Quaſh. | 
ing that Indiament and diſcharging that Jury, would 
have diſcharged the Priſoner from anſwering to the Tres: 
fon on a Freſh Bill of Indiccment. 
As to the three Reſolutions reported by Corti; the 
two laſt, they ſaid, are manifeſtly againſt Law, in the 


latitude laid down in that Book. The King in a Civil 


Caſe may by His Prerogative withdraw a 1 for he 
cannot be Non- ſuit; And it is frequently done in Infor- 
mations in the Exchequer on Account of the Revenue; 


And thcngh the Court refuſed to do it in the Caſes of 


Morgan and Felfs cited on the other Side, yet in the Caſe 


of one Wilkinſon, Faſche 6. Geo. 2. which was an IndiQ- 


ment for miſapplying Money raiſed on the Scavengers 


Rate, the Court did diſcharge the Jury at the Prayer of 
Mr. Juſtice Abney then one of the King's Council, with: 


may do much more than Conſent, 


out the Defendant's Conſent. 

Ir is objected, that a Priſoner may be drawn into a 
Confent to 'bis own Prejudice ; But certainly a Priſoner 
he may abandon all 


Defence, he may plead Guilty. He may on his Trial 


2. Hale. #24; 


wave all his Challenges and put himſelf on the firſt 
Twelve that ſhall appear. An Acceſſary cannot be 
brought to his Trial before the Principal is convicted or 
outlawed; But if he pleaſeth he may wave that Privi- 


lege and ſubmit himſelf to 2 Trial, and it ſhall not be 
Error, becauſe be conſented. Beſides in the preſent Caſe, 


what was done was at the Prayer of the Priſoners, and, 
as the Court then took the Caſe, manifeſtly for their 
Advantage. 5 | 
Casxs may happen, * the Court, Ex debito Juli. 
tiæ, and out of Regard to the Priſoner, ought to diſcharge 


te Jury, and poſtpone the Trial. The Caſe put by Lord 


mew ol a a Madman Forage IT on his Trial is wo 


neee 
to this Purpoſe, And other Caſes of the like Kind may 


be put. 98 K 0 6g „ 
"On the whole they prayed Judgment for the King. 


Rot. z. a Copy whereof he brought into Court. It was 
an Indi ment for Murder, and not Guilty pleaded. The 


{der of their Verdict, and being returned, delivered their 
Verdict into Court in Writing And being examined by 


it was delivered into their Hands by the Priſoner at the 
Bar as they paſſed by him. The Court thereupon diſ- 
charged the Jury of the Priſoner, and committed them 


Ard the Second Jury brought him in not Guilty, 


Court deferred giving their Opinion to the 28th. 


..-».; December 20449406 t #7 + £2 
| On this Day, preſent the ſame Judges as on the 15th. 

The Court delivered their Opinions Seriatim. And all, 
W cxcept One, agreed that Judgment ought to paſs upon 
the t'riſoners. They agreed, That admitting the Rule 


down any Rule that will be ſo. The Rule cannot bind 


or manifeſt Injuſtice to the Priſoner. . 


their Trial to object to the Juriſdiction of the Court; 


too late with that Objection. In order therefore to let 
them into the Benefit of this Objection, Liberty is gi- 
ven them, at their Requeſt, to withdraw their Plea of 


drawn, the Jury had no Iſſue to Try, nor Evidence be- 
fore them, and muſt of Courſe therefore be diſcharged; 
And conſequently the Priſoners have no Right to com- 


Indulgence ſhewn them by the Court. 


little Regard to the Reſolution reported by Carthew; not 
8 ST. | . . : | NJ anly 


Six Jobn Strange cited a Record of Hilary 8. H. 7. 
Jury having heard all the Evidence, withdrew to con- 


the Court how they came by that Writing, confeſſed that 


for this Miſbehaviour. And a new Venire was awarded. 


The Arguments being long, and the Day far ſpent, the 


: laid down by Lord Cote to. be: a good general Rule, | 
yet it Cannot be univerſa}ly binding 2 Nor 18 it eaſy to lay 


in Ca es where it would be productive of great Hardſhip 
Ix the preſent Caſe, the Priſoners were adviſed upon 


But having pleaded to iſſue, it was ſaid that they were 


Not Guilty, before Evidence given, and to plead to the 
Juriſdiction. Now the Plea of Not Guilty being with- 


plain of that which was a neceſſary Conſequence of an 


- Tax Judges who concurred in this Opinion paid very 
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which Caſe Cartbew ſuppoſeth Holt to have reported this 


Council for the Proſecution in order to intitle them to 


filed, ſo that neither Bill or Anſwer could be read. 
| Holt offered to ſtay 'till the Proſecutors could fend the 
Bill to the Office and have it filed. But they foreſeeing 


| Council inſiſted on behalf of the Crown, upon with- 
drawing a Juror; Holt would not allow of it, and the 
Defendant was acquitted, e e 


c to conſider of this Matter. In Criminal Caſes a Ju- 


joined in condemning the Proceedings in the Caſe of 
M bitebread and Fenwick, as cruel and illegal. | 


2 2 


TBN 
only for the Reaſons inſiſted on by the Council for the 
Crown, but becauſe, as no other printed Report of that 
Time taketh any Notice of this Reſolution, it is very 
doubtful whether there ever was any ſuch Reſolution or 
no. Eſpecially ſince Mr. Baron Clarke informed the 
Court that he hath a MS. Report of the late Loid Chief 
Juſtice Eyre of the Caſe of the King and Perkins, in 


Retoiabon,” o a: 

TRR Cafe was thus, Perkins was indicted for Perjury | 
in an Anſwer in Chancery: The Iſſue came on to be 
tried before Holt at the Sittings in Guildball the ninth Day 
of November 1698. When the Bill was produced by the 


read the Anſwer, it appeared that the Bill had never been 
that it could not be done in any reaſonable Time, their 


Hort upon this Occaſion faid, t I have had Occaſion 


ct ror cannot be withdrawn but by Conſent. And in Ca- 
6 pita] Caſes it cannot be done, even with Conſent.” 
Tuts is the whole of the Caſe as reported by Eyre, not 
a Word of any Reſolution of the Judges on the Point. 
And Holt's Manner of Expreſſion, I have had Occafton to 
conſider, ſeemeih to imply that the Opinion he gave was 
the Reſult of his own Thoughts on the Subject. 
Wir regard wy” vr MS. it was obſerved by Mr. 
Juſtice Abney, that Tracy was “ not an Engliſh Judge at 
the Time the Judges are ſuppoſed to have come to theſe Wl ' 
Reſolutions, or even ſo early as the Year 1698. And 
therefore he muſt have taken up the Matter upon Re- | 


pori at ſecond hand,” © 


Tuxv all agreed that the Opinion of the Judges in 


Lord Delamere's Caſe doth not affect this Queſtion, for 


the Reaſons inſiſted on by the King's Council; And 


* He was an Iriſb Judge at this Time. £ 


cn a Mqa fs 5 oP tw 


123 II. 
I 


cp #85. $4 WS COD 


wm — Cw = TTY 


THE REPORT. 


Tax learned Judge who diſſented, admitted that the 
diſcharging the Jury in the preſent Caſe was an Inſtance 


of great Indulgence towards the Priſoners. But he 


thought it ſafer to adhere to the Rule of Law, which is 
clearly laid down by Lord Coke, than, upon any Account, 


to eſtabliſh a Power in Judges which, it is admitted, hath 


been groſsly abuſed, and may be ſo again. 

Hz obſerved that Manſell's Caſe was the firſt, and ex- 
cept the preſent, is the only Caſe wherein the Priſoner's 
Conſent appears to have been taken: *And that the aſking 
the Priſoner's Conſent in Manſell's Caſe plainly betrayeth 
a Conſciouſneſs in the Judges that the Thing was irre- 
gular, and could not be done at the Diſcretion of he 
Gurt. er ke ee eee e 
Cas xs He ſaid have been put where the Circumſtances 
of the Priſoner ſeem to require that ſuch a Power ſhould 


be lodged in the Court. And other Caſes may be put, 
where public Juſtice ſeemeth to require the ſane. But 
theſe are particular and ſingle Inconveniences. And tbe 


Policy of the Law of England, and indeed the true 
Principles of all Government, will rather ſuffer many 
private Inconveniences than introduce One public Miſ- 

He conſidered the Trial by the ſame Jury which is 


ſworn and charged with the Priſoner, as Part of the Jus 

publicum; as a ſacred depoſitum committed to the Judges, 
which they ought to deliver down inviolate to Poſterity. 
And concluded that the Trial on the 29th being irregular, 


No Judgment ought to be given on that Conviction. 
But Judgment was given as in Caſes of High Treaſon. 
as followet n. HT | 

Tais Caſe hath been very well argued at the Bar; but 
the Council on both Sides went into the General Queſtion, 
touching the Power of the Court to diſcharge Juries ſworn 


Ms. Juſtice Fofter delivered his Opinion in this Caſe 


and charged in Capital Caſes, further than I think was 


teceſlary, | £6] e 3 of 
Taz General Queſtion is a Point of great Difficulty, 


and of mighty Importance. And I take it to be one of 


thoſe Queſtions, which are not capable of being determined 
by any general Rule that hath hitherto been laid down, or 
poſſibly ever may be, For I think it is impoſſible to fix 
pon any ſingle Rule which can be made to govern the 

infinite 
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infinite Variety of Caſes which may come under this 
general Queſtion, without manifeſt Abſurdity; and in 


ſome Inſtances, without the higheſt Injuſtice. 


I therefore chooſe to conſider the preſent Queſtion 


ſingly as it ſtandeth upon the Record, and to throw out 


of ii every Conſideration that is foreign to it, And poſ. 


ſibly by ſo doing moſt of the Objections that have been 


made in the preſent Caſe may receive this ſhort Anſwer, 
That they are levelled at an improper Exerciſe of the 
Power, but do not reach the preſent Cafe. 

Tux Queſtion therefore is not, whether a Jury may 


" diſcharged after Evidence given, in order to the prefer. 


ring a new Indictment better ſuited to the Nature of the 


| Caſe; where, through the Ignorance or Colluſion of 


the Officer, or the Miſtake of the Profecutor, the Fa& 


laid varieth from the real Fact, or cometh ſhort of it in 


Keil. 46. 52. 
| Comb. 401. 


1. Vent. 69. 


Point of Guilt. 1 ok 
THis was frequently done before the Revolution, and 


in one or two“ Inſtances ſince, But this is not the Pre- 


ſent Queſhon. TN „ 

Non is the preſent Queſtion, Whether the Court may 
diſcharge a Jury ſworn and charged, where undue Prac- 
tices appear to have been uſed to keep material Witneſſes 
out of the Way; or where ſuch Witneſſes have been 


prevented by ſudden and unforeſeen Accidents. 


2- Hale. 295 
296. 297- 


Tris likewiſe is not the Queſtion, and I give no Opi- 
nion on it; only let it be remembered, that Lord Chief 
Juſtice Hale juſtifieth this PraQtice, which he faith pre- 


vailed in his time and had long prevailed, by ſtrong Ar- 5 
guments drawn from the Ends of Government and the 


Demands of public Juſtice. 1 
Non is it now a Queſtion, nor I hope will it ever be 
a Queſtion again, Whether in a Capital Caſe the Court 


may in their Diſcretion diſcharge a Jury after Evidence 


given and concluded on the Part of the Crown, merely 
for want of ſufficient Evidence to convict; and in order 


to bring the Priſoner to a ſecond Trial, when the Crown 


2. State Trials. 


may be better prepared. 


THis was done in the Caſe of Whitebread and Fenwick, 


and it was certainly a moſt unjuſtifiable Proceeding. | 
hope it will never be drawn into Example. 


See Anne Hawkin's Caſe inf. 


Nox 
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Nox is the preſent Queſtion, Whether the bare Con- 
ent of the Priſoner, unaſſiſted by Council and conſenting 
0 bis own Prejudice, will render the Court quite blame- 
leſs in diſcharging a Jury after Evidence on both Sides. 
And concluded, " ö 
Tuts was done in the Caſe of Manſell, which hath 1. And. 103. 
been cited at the Bar: But I think it ought not to have | 
been done; for notwithſtanding what the Record ſaith of 

the Uncertainty and Inſufficiency of the Verdict, the 

Truth of the Caſe was no more than this, The Jury 

were not agreed on = Verdict at all; And therefore no- 

ding remained to be done by the Court, but to ſend them 

back, and to keep them together, till they ſhould agree 9 
W to ſuch Verdict as the Court could have received and re- 115 i 
corded; and the Priſoner ought not to have been drawn 3 
to any Conſent at all; For in ni om Caſes I think the | N 
W Court is ſo far of Council with the Priſoner that it ſnould om 
not ſuffer him to conſent to any Thing manifeſtly wrong, 

and to his own Prejudice. + IT : 7s — 
1 thought proper to premiſe theſe Things in order to 
Wl clear the preſent Queſtion of every Conſideration which 

Wh | take to be Foreign to it. Ee 200 
Axp now will ſtate what I take to be the preſent 
Queſtion ; And that is, % SI 


Pg 
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WHETHER in a Capital Caſe, where the Priſoner A 
may make his full Defence by Council, the Court may .Þ 
not di'charge the Jury upon the Motion of the Priſoner's 
Council, and at his own Requeſt, and with the Conſent A 

of the Attorney General before Evidence given, in order * 
do let the Priſoner into a Defence, which in the Opi- | f 
non of the Court, he could not otherwiſe have been let e BY 


into, 9980 
And I am clearly of Opinion that a Jury may in ſuch 
WT + Calc be diſcharged, And that the diſcharging the Ju 

under theſe Circumſtances, will not operate ſo as to dif. 
charge the Priſoner from any future Trial for the ſame 
Offence, en | ee 
Ir ſeems that an Opinion did once prevail that a Jury 
once [worn and charged in any Criminal Cafes whatfoe= 
ver, could not be diſcharged without giving a Verdict; Ray 84 
but this Opinion is exploded in Ferrar's Caſe; and it is 
there called a Common Tradition which had been held by 
Iny learned in the Law. = 


32 FD 


* My Lord Cote was one of thoſe learned Men why 
gave into this Tradition, as far at leaſt as concerneth 
Capital Caſes; and he layeth down the Rule in ven 
general Terms, in the Paſſages which have been eitel 
on behalf of the Priſoners from his firſt and third Inſti. 
tutes. „„ 88 
p. 269. Tux ſame Rule is laid down in Hale's Summary of if 
Ta the Pleas of the Crown. A very faulty incorrect Piece, 
never reviſed by him, nor intended for the Preſs. 
Bur as his Lordſhip in his Hiſtory of the Pleas d 
the Crown juſtifieth the contrary Practice, his Autho. 
rity is 4 on the other Side of the Queſtion. And 
his Authority is the more to be regarded, becauſe he had 
ſeen and well conſidered the Paſſages cited from Lord 
Coke; though I believe the Rule, as it ſtandeth in his 
Summary, hath contributed not a little to the confirm. 
ing many People in Coke's Opinion. 1 80 
My Lord Coke layeth down the Rule in very Genen 
Terms; but he hath not given us any of the Principles oc 
Law or Reaſon whereon he groundeth it. He hath indeed 
in his firſt Inſtitute, cited one, and but one Authority in 
ſupport of it, and that Authority doth not, to my Ap. 
Es prehenſion, in the leaſt warrant it. 1 & 
21. E. z. 18. A Man was indicted for Larceny, and upon his Ar. 
raignment pleaded Not Guilty and put himſelf upon the 
Country : And afterwards when the Jury was in Court, 
he prayed the Liberty to become an Approver, and thi: 
was denied him; for when Iſſue is joined, it ought to be 
tried. And he was tried and found Guilty, and hanged. 
Tamas is the whole of that Caſe. Here is not the leaf 
Intimation given of any general Principle, that a Jury 
once ſworn and charged cannot be diſcharged without giv- 
ing a Verdict; nor did the Court, as I apprehend, go 
upon that Principle. It went upon a Principle quite dit- W 
ferent, a Principle adapted ſolely to the Caſe then before M 
5 the Court, which I ſhall mention preſentix. 
Corone, 449, INDEED Fitzberbert, who abridgeth this Caſe, doth 
Rs ſay, that the Reaſon of the Judgment was, that the [1- 
queſt having been once charged, could not be diſcharged; 
Which poſſibly might induce Lord Coke to draw the 
ſame Concluſion from that Caſe. e ab1h;] 


Bur 
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Bor the Reaſon given by Fitzberbert is net the Rea- 


bn given in the Book. Nor doth it ſo much as appear by: 
he Book that the Jury was ſworn ;, the Words of the. 


ook are, „Apres quant ] Enqueſt fuit icy,” afterwards 


vhen the Jury was here, or in Court; whether. ſworn or 


not, doth not appear by the Book. But whether the] ury 
as ſworn or not, there was not the leaſt Oecaſion to re- 


ort to any general. Principle, That a. Fury once ſworn 


cannot be diſcharged « becauſe there was, as I hinted be- 
fore, another Rule at hand adapted to the Caſe of an 


Approver, which 1 think wholly governed that Caſe. 


Arp the Rule was this, that the Perſon who had once 
pleaded to iſſue, could not after that be admitted to 4 


Confeſſion in order to fave his own Life, by charging 
other Perfons. ſuppoſed to be his. Accomplices in the 


* 4 
PO 
& - 
44 
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ſame Fact. For by once ſolemnly denying the Fact up- 


on his Arraignment, he had, in the Opinion of thoſe 
Times, loſt all Credit, and fo could not be received as an 


Evidence againſt other People. 1 


THIS Rule is laid down by Stanford, and it ptevailed P |. Cor. 144. 
for a long Time: And *tis obſervable, that Brooke, who „ 
abridgeth this very Caſe, carrieth the Reaſon the Court? 
Vent upon no further than the Law then went in the** 
Caſe of an Approver; His Words are, A Man was 
JW © arraigned for Felony and pleaded Not Guilty, and af- 


e terwards would have become an Approver, and was 


% not ſuffered, becauſe he had joined 1ſſue before.” Not 


becauſe the Jury was ſworn and could not be diſcharged, 
but becauſe he had on his Arraignment denied the 


Tavs then ſtandeth the Caſe with regard to the ſingle 
Authority cited by Lord Coke; the Judgment did not go 


herbert, but upon a Principle peculiar to the Caſe of an 
Approver. 19115 <4 „„ 


Ix muſt be owned that the Judges did in after times 


abate of their Rigour with regard to the Caſe of Ap- 


provers : and did admit Perſons. to the Liberty of 
approving, not only after Iſſue joined, but even after 


the Jury was ſworn and Evidence in part given; but 
dom after the Evidence gone through and concluded; 


Ll 


C aps 


ro. Coro 


pon the general Principle laid down by him and Fitz- | 


[ 


oO 


e. 
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35 appeareth from ſeveral Inſtances mentioned by L org 
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Bur then it muſt be owned on the other hand, that 
whenever they did ſo, they went in flat Contradiction to 


the gencral Rule laid down by Coke and Fitzberbert. 


I will only add with regard to this Point, That the ad: 
mittingror not admitting Perſons to become Approvery, 
was always conſidered as a Matter of mere Diſeretion jj 
the Court; as a Matter of Grace and not of Right. And} 
yet we ſee that in a Matter of mere Diſcretion. the Cour 
did frequently upon the Special Circumſtances of the 
Caſe, diſcharge Juries after they were ſworn and charg. 
ed, and had in part heard the Evidence. 


Tuxkskx Inſtances therefore muſt be conſidered a - 
ſo many Exceptions to the General Rule: though | 


confeſs they do not come up to the Caſe of diſcharg- 
ing one Jury, and bringing the Priſoner to his Trial by 
a nr Be 

Bor till they ſhew that the Rule now contended for 
on the Part of the Priſoners, cannot be true in the Lati- 
tude the Words import. And I think they do in part 
ſhew what I hinted in the Beginning, that no General 
Rule can govern the Diſcretion of the Court on this 


Queſtion, in all poſſible Caſes and Circumſtances. 


Bor this will appear in a ſtronger Light in thoſe C. 


ſes where the Circumſtances of the Priſoner appear on 


his Trial to be ſuch, as that the Trial cannot proceed 
without manifeſt Injuſtice to him. e 
A great Variety of Caſes might be put upon this Head. 


But as this is a Point which ought to be treated with 
great Caution, I think it ſafer to cite a Caſe which I find 


ſtated to my Hand, than to ſuppoſe and argue from any 
Caſes of my Of. ERR 
Tux Caſe I mean is that put by Lord Hale, which 


was mentioned the laſt Titne at the Bar. 8 


« In Caſe a Man in a Phrenzy happen by ſome 


« Overſight to plead to his Indictment and put himſelt 
c on his Trial: And it appeareth to the Court on 


* his Trial that he is Mad; the Judge, in Diſcretion, 
* may diſcharge 3 of him; and remit him to 
«© Gaol to be tried after the Recovery of his Under- 
cc ſtanding.” | | 3; NN 

Bur without reſorting to Authorities in a plain Caſe, 


the common Senſe and Feeling of Mankind, the Voice of 


Nature, Reaſon, and Revelation all concur in this 1 
| | Nule, 


en 5 $ wr a. v3 mag . 
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Rule, That no Man is to be condemned unheard; and = 
bonſequently no Trial ought to proceed to the Condem- = 
ation of a Man who by the Providence of God is re- 
ered totally incapable of {peaking for himſelf, or of in- 
WW: uting others to ſpeak for him. And Common ſenſe 
Will at the ſame Time tell us, that the bare poſtponing 
Trial under theſe Circumſtances, will not diſcharge the 


n Prisoner from a future Trial, when his preſent Diſabili- 
he ſhall be removed. On . 
5 Tunis Caſe is ſurely an Exception to any General 


ile that the Wit of Man can lay down on this Point. 
. \coTHER Caſe which I take to be an Exception to 
he General Rule contended for in behalf of the Priſo- 
ers, is, when by the Indulgence of the Court, and the 
onſent of the Attorney General, the Trial of the Iſſue 
occh off, after the Jury ſworn and charged; in order to 
ntitle the Priſoner to ſome Advantage in Point of De- 


Us ence, which in the Rigour of the Law he could not 

rt otherwiſe be intitled to. e F 
ral WW Arp this I apprehend appeareth from the Caſe of 4 State Trials 

hs od which alſo was cited at the Bar. 5 


Is that Caſe the Jury was ſworn and charged, and the 
Wodictment opened by the King's Council, The Priſo- 
er's Council then offered ſome Exceptions to the Indict- 
ent, apprehending, as they ſaid, that ſince the. AQ of 
äh King W. declareth that the Exceptions therein men- 


ad, Wioned ſhall not be taken after Evidence given, the Priſo- 
ich Wc: by a favourable Conſtruction of the AQ, had Liber- 
nd to take Exceptions at any Time before Evidence; 1 5 i 
ny Wa 1's Court was unanimouſly of Opinion that the Pri- 


er's Council had lapſed their Time for taking any Ex- 
tions at all. That the proper Time for taking Ex- 
Neptions is before Iſſue joined, or at leaſt before the Jury 
orn. RT 
Wo yet it being a Caſe of Life, and on a new AQ 
Parliament, the Court did agree that in that Inſtance 
I, the Council ſhould be at Liberty, with the Con- 
. nt of the Attorney General, to take their Exceptions: = 
nfining themſelves to the Exceptions mentioned in the 
& of which they could not have the Benefit in Arreſt  _ 
Judgment, 5 
Tur Priſoner's Council declined to enter into their 
"ceptions under that Reſtriction, and ſo the Trial went 
T Cy: " off. 
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on. But had Exceptions under the Reſtrictions of that 
Act been taken and allowed, the Indictment muſt have 
been quaſhed ; and the Jury then ſworn and charged i 
muſt have them diſcharged without giving a Verdict. 
Lokp Chief Juſtice Holt did not come readily into 
the Expedient propoſed by the reſt of the Judges, of 
letting the Priſoner's Council into their Exceptions, even 
with the Conſent of the Attorney General: and in the 
Concluſion declareth that the Attorney could not con. 
4. State Trials. ſent to it, Unleſs be would alſa conſent to diſcharge th! 
ISE are his Words as I have taken them from the 
printed Trial. His Lordſhip ſurely at that Time enter. 
tained no Doubt, that at the Prayer of the Priſoner an 
| his Council, and with the conſent of the Attorney Ge. 
neral, a Jury ſworn and charged in a Caſe of High Trex. 
ſon might be diſcharged. The other Judges preſent 
(who were the Lord Chief Juſtice of the Common Plea, M 
the Lord Chief Baron, and four of the puiſne Judge) 
muſt certainly be of the ſame Opinion; Otherwiſe they 
would never have given way to the taking of Exceptiomꝶ i 
which if they had been allowed muſt have ended in di- 
charging the Jury : and at the ſame Time could notin 
the Nature of Things have operated, fo as to diſchargt 
the Priſoner from anſwering to another Indictment far 
the ſame Offence. EE nt, 

Ir is ſaid, on the Authority of a very ſhort and im. 
perfect Note in Carthew, That in leſs than two Venn 
afterwards, all the Judges of England upon debate 

among themſelves came to a Reſolution, that in Capiti 
Caſes a Juror cannot be withdrawn, though all Parts 
conſent tw it. _— 
Ix was very properly aſked by the Council for tit 
Crown, upon what Occaſion this Debate among tit 
Judges was had? whether any Caſe was then dependu 
in Judgment before them which gave riſe to the Cont 
rence, and which was to be governed by this Reſolution 
and what were the particular Circumſtances of that Cali 
it any ſuch there was? Theſe queſtions I ſay were veſ 
properly aſked. For the true Extent of all Rules of thi 

Kind, however generally they may be penned, is, al 

always will be, in a great Meaſure, adjuſted by the C 
cumſtances of the Caſe under Conſideration at the TWf 
when the Rule appears to be given. 
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} Ir ſeems Endeavours have been uſed to come at the q 
50 neceſſary Light in theſe Particulars, but to no Purpoſe. il 
« WO ly it is faid upon the authority of a MS. of a late Tracy. il 
earned Judge, that this Reſolution among others, was bl 
to taken upon a Conference among the Judges in relation to il 
en | nditment againſt the then Sheriffs of London for a 1 
en M pare Miſdemeanor, but what were the Circumſtances i 
the or that Caſe or what became of it doth not appear. And 1 
on: theretore I freely own, this Extrajudicial Opinion (for k 
1 Wit! regard to Capital Caſes it is Extrajudicial) weigh- = 
em very little with me in the preſent Queſtion : And 9 
the WW oth by no means ſhake the Authority of Rookwwood's * F ö 
ter Caſe which I take to be a Cale very nearly in point with 9 
anne preſent ; and moreover was a Caſe where the Point ö 
Ge. did judicially come before the Court, and in which the 1 
res Court had the Aſſiſtance of very able Council on both 4 
ſent des of the Queſtion, „ þ 
eas BF Tur only Difference between the Caſes is this, Rook- k | 
ge) 0% could not have had the Benefit of Eis Exceptions 3} 
her without the Indulgence of the Court, and Conſent of . 
on; the Attorney General; whereas the Priſoners at the Bar 
might, in my Opinion, have had the full Benefit of their 14 
ot u Point of Law without either. I need not repeat what I « 
arge (aid on this Head the laſt Time I ſpoke of this Matter. al | 
t u But as a Doubt aroſe on that Point, the Expedient now $1 
under Conſideration was thought of, This expedient the | . f 
im Court came into at the Prayer of the Priſoners and their EX 1 
Len Council, and with the Conſent of the Attorney General. | 
cba Nor to bring the Priſoners Lives twice in Jeopardie, : 
api (vhich is one great Inconvenience of diſcharging Juries ( 
aro in Capital Caſes) but merely in order to give them one 


A N » 
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Chance for their Lives, which it was apprebended they 


or thy bad ſoſt by Pleading to Iſſue. 


g thi Nox was it done to poſtpone their Trials to an unrea- 
non bonablę Diſtance, when their Witneſſes might be dead ar 
Done wearied out by a long and expenſive Attendance, (which 
uti 15 another great Inconvenience which may attend the diſ- 
Ca charging of Juries at Diſcretion, and was an Ingredient of 
e vel ereat hardſhip in the Caſe of Whitebread and Fenwick ) but 
of ug order to bring them to a Trial with all the Speed that 
87 Al DEE 3 e £ . 

e Ci See Holt's and Tracy's Opinion in 1704, in the Caſe of 
Tin e 7awkins, at the End of this Cafe. | 
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THE REPORT. 
might be, in Caſe their Plea ſhould be over-ruled. Ang 


_ accordingly they were Tried the very next Day, as as ſoon 


as [ages was given on their Plea. 
por the whole, my Opinion is, that all general 


Rules touching the Adminiſtration of Juſtice muſt be ſo 


underſtood, as to be made conſiſtent with the fundamen. 
tal Principles of Juſtice. And conſequently all Caf 
where a ſtrict Adherence to the Rule would claſh with 
thoſe fundamental Principles, are to be conſidered as ſo 


many Exceptions to it. The Caſes I have mentioned, 


and many others that might be mentioned, are Excepti- 
ons to the General Rule infiſted on in behalf of the 


Priſoners. 


Tux Cafe at Bar is I think an Exception to that Rule; 


and at the ſame Time ſtandeth clear of the Inconve, 
niences mentioned by the Priſoner's Council. 


Tux diſcharging the Jury in this Cafe was not a Strain 


in favour of Prerogative, it was not done to the Prejudice 


of the Priſoners, on the * it was intended as 4 
Favour to tbem. 

I that Light I fay it was ase by the Court, 
in that Light it was conſidered by the Priſoners and theit 
Council, and accordingly they prayed it; and in that 
Light Mr. Attorney General, with his uſual Gn 
conſented to it. 

Axp in that Light T know of no Objection i in point 

of Law or Reaſon to it. And therefore I am of Opiaie 
on that Jadgment * not to be arreſted. 


Mr. Juſtice Tracy's MS. keving been cited in the 
foregoing Caſe by the Priſoner's Council and taken ſome 
Notice of by the Court, I think it not amiſs to ſubjoin 
from the ſame MS. which I had not then ſeen, a Repon 
of the following Caſe. * 

« AT the Seffions at the Old Baily before Eafter Term 


$* 1104, Anne Hawkins was indicted for breaking the 


* Manſion Houſe of Samuel Story in the Night-time. It 


b appeared on Evidence that the Houſe belonged to the 


African Company, that Story was an Officer of the 


„Company, and that he and many other Perſons ai 
„ Officers of the Company had ſeparate Apartments in 
66 the Houſe, in which N inhabited and lodged ; and 


6 that 


$4" 99%; rere annere ay ww : 
SEW Fs + is * * 34 SF i N 
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« that the Apartment of Story was broke open. It was 
| «« held by Holt Chief Juſtice, Myſelf, and Baron Bury, 
„ That the Apartment of Story could not be called bis 
« Manſion Houſe ; becauſe he and the others inhabit in 
c the Houle. niece! as Officers and Servants of the 
« Company : And Ae the Fury was diſcharged of | 
« this hndiment, and it was amended, and laid to be _ 9 
Manſion Houſe of the Company.“ 

TE Record had been looked into. 11 wirranteth | 
the Report of the learned Judge | in the ſubſtantial Parts | * 
of it, though in ſome Points it is defective. Two Bills 
W were in Fact preferred againſt the Woman, the firſt for 
Burglary and Larceny in the Dwelling Houſe of Samuel 
Story, to which ſhe pleaded and put herſelf upon the 3 
Country. The ſecond for Burglary and Larceny in the 
Manſion Houſe of the African Company, in which ſhe | is 
is charged to have committed the Burglary upon the q 
ſame Day, and to have ſtolen the very fame l, as in 4 
the former Bill. 4 

Ir appeareth upon this ſecond Bill that ſhe was ac 
quitted of the Burglary and found Guilty of the Larce- | 
ny. But it doth not appear by any Entry on the firſt, | 
that the Court proceeded on it farther than the receiv- 
ing and recording her Plea, and remanding her to New- 
gate; probably till the ſecond amended Bill could be pre- 
pared and ſent to the Grand Jury. But certainly it is 
more reaſonable to impute this Defe& to the Neglect of | 
the Officer who omitted to make the proper Entry, than "= 
to imagine that the learned Judge was totally miſtaken | | 
in a plain Matter of Fact, falling within his own Know. 


ledge. 
ANOTHER Ciroutalthves which may beget ſome 
Doubt might be, and prob: bly was, owing to mere Acci- * |} 
dent. The firſt Bill is now found upon the File among = 
the Inditments of the then next preceding Seſſions 9 
[March 8th 1703. ] But it ought to be remembered that 0 
neither Holt, Tracy nor Bury attended at that Time: jt 
And that it appeareth by the Record that they all did iy 
attend at the following Seſſions. At which Time, ac- | 
cording to the Judge's Report, the Point came under q 
Conſideration upon Evidence given on the firſt Bill, | F 
and the ſecond amended by the Direction of the Court 
was preferred. 
C 4 3 The 
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THE R E PORT. 


The Caſe of Mr. CHanLtys Ravetinnn 
Mic baetmas, 20. Geo. 2. in the King” Y Bench. 


E was ed with his Biber the late Earl 
of Derwentwater, in the Rebellion of 1715; an( 
in May 1716, was convicted and attainted of High Trey 
ſon before Special Commiſſioners of Oyer and Termi. 
ner purſuant to the Act of the firſt of Geo. I. While 
he was under Sentence of Death, and probably before 
the Act of General Pardon of the third of Geo. I.“ 
| paſſed, he made his Eſcape out of Newgate and got over 
to France. 

Ar the latter End of the Year 1 74%, he was, with 
ſome other. Officers, French, Scotch, and Iriſh, taken on 
the Coaſt on board a French Ship of War; which was 
Loaden with Arms, Ammunition and other W arlike 
Stores, bound, as was ſuppoſed, for Scotland; where the 
Rebels were at that Time in Arms. 

Om Friday the 21. November 1746, he was N 
to the Bar by virtue of a Habeas Corpus directed to the 
_ Conſtable of the Tower or his Deputy: And the Record 
of his Conviction and Attainder was at the ſame Time 
removed thither by Certiorari. 

Ing Haheas Corpus with the 3 and alſo the 
Certiorari and Record of the Conviction and Attainder 
being read, the ſubſtance of the Record was opened to 
him in Engliſb by the Secondary on the Crown ſide; who 
then aſked him what he had to ſay why Execution ſhould 
not be done upon him according to the Judgment.. He 
prayed that Council might be aſſigned him, and named 
Mr. Ford and Mr. Joddrell; who were accordingly aſ. 
ſigned his Council. 
Tuxx prayed a few 175 Thanh . they might 
have an Opportunity of knowing from the Priſoner 
himſelf che Truth and Merits of his Caſe, which was 
granted. 

” Taxy alſo prayed a Copy of the Record, which was 
denied them, But the Officer, by the DireQion of the 
— read over the Indictment a E. Time WT. dif- 


1 See the 45th Sect. of the AR, 


»d ＋ 


85 duch, 
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inctly, and th: Priſoner's Council took Notes of it, and 


he Priſoner was ordered up on Monday next, 
Conde moved for a Rule of Court that they 
ight have Acceſs to their Client at all ſeaſonable Times. 


Int from a Secretary of State to the ſame Purpoſe, the 


me ourt did not make any Rule in the Caſe, nor did the 
3 ouncil preſs it. But the Court declared, That if the 
Nl» 


are made ſuch Rule. For the Priſoner is now the 
riſoner of this Court; and the Lieutenant of the Tow- 


- is, as far as concerneth the Priſoner's Caſe, a Miniſter 
eres Court, and ſubject to the Rules of it. 

2 Z '- November 24. 1746. 3 
ih Tux Priſoꝛer was brought to the Bar, and being again 
n rraigned, he, Ore tenus, pleaded that he is not the Per- 
non mentioned in the Record before the Court. The 
ike Ml Attorney General, Ore tenus, replied, the Priſoner is the 
the me Charles Ratcliffe mentioned in the Record, and this 


am ready to verify; and Ifſue was joined. 
rial of this Iſſue, upon an Affidavit of the Priſoner, 
bhich was ſworn in Court, that two material Witneſſes 
med in the Affidavit are abroad; one of them at Bruſ- 
, and the other at Saint Germains; and that he be- 
eved they will attend the Trial if a reaſonable Time 
allowed for that Purpoſe. But the Court refuſed to 


by aner. For, faid the Court, this Proceeding is in Na- 
, ire of an Inqueſt of Office, and hath been always con- 
iy aered as an inſtantaneous Proceeding ; wnleſs proper 


rounds for paſiponing the Trial be laid before the Court. 


Wo try that Iſſue. It was ſo conſidered likewiſe in the 


chaelmas the Second of this King. 


he Te Mr. Ratcliffe hath any Thing to offer, which may 

f. * the Court reaſonable Grounds to believe his Plea 1s 

| * See the Record inf. in Dr, Cameron's Caſe, — 
dee a Report of the Caſe. 
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gut his Sollicitor admitting that he had obtained a War- 


ecrciary's Warrant had not been obtained, they would 


Tux Priſoner's Council preſſed ſtrongly to put off the 


Hot off the Trial, and a Penire was Awarded returnable 


t was ſo conſidered in the Caſe of the King againſt Bark- Keil. 
ead and others upon the ſame Iſſues as this is. A Venire 1. Lev. 61. 
vas awarded and a * Jury returned and ſworn inſtantèr 1. Sid. 72. 


ae of the + King againſt Roger Jobnſton in this Court, 
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4 any Thing more than a Pretence to delay Execution, w 
he are ready to hear him; the ſingle Iſſue is, whether he 
1 | or be not the Perſon mentioned in this Record. Thizj | 
54 2 Fact well known to him: And if he is not the Pera 
1 he might if he had pleaſed have made the Matter pan 
Bt his Affidavit. He may do ſo ſtill if he can do it with Tru 
$f And if he refuſeth to give the Court this SatisfaQiolli 
touching the Truth of this Plea, the Court doth himglif 
| Manner of injuſtice in denying him the Time he prayeii 
As the Jurymen were called to the Book, the Pr. 


N ner challenged one of them, and inſiſted on his Right 
ga pteremptory Challenge; but his Challenge was ovg 
8. P. C. 163. ruled. For though there are ſome Opinions in the Bod 
Oo. I. 157. that in Collateral Iſſues of this Kind the Priſoner hath Ml 
peremptory Challenge, yet the later and better Op 

on is that he hath not; and the modern Practice hall 

gone accordingly. 1 ho = 


= A 4 1 
99m oc ice rye. — 2 —_ 
. vw WH" 4 PR 
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| „Hale. 265, CHIEF Juſtice Hale ſaith, © In Caſe of an Iſſue joint Y 
1 fn 37" on Enter in Fact aſſigned for reverſing an Outlaw | 
1 e the Priſoner hath no Preremptory Challenge ;” and 
SET p. 378. of the ſame Book it ſeemeth to be admitted . 


T8 general Rule, that in Inqueſts of Office (and the pre 

LY Trial is in Nature of an Inqueſt of Office) the Priſon 
1. Lev. 61. hath no preremptory Challenge. In Barkftead's Ci 
1, Keb. 244. cited before, the Priſoners were not permitted to Chl 


"7s. | — , 
S 
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1 lenge peremptorily; And in the Caſe of Roger Job ni 
Wi: which hath likewiſe been already cited, the Coil, 
| 3 : declared that the Priſoner had no peremptory Clu. 
1 JJ OE 2, OO Ons 
08 THe Jury being ſworn to try the Iſſue, the Inditmanh 


was read over to them in Engliſh for their information | . 
to the Name and Addition of the Priſoner; and the kl 


AO oo” MD — 


1 | dence being concluded, the Jury withdrew for a few Wl 
1 nutes, and then returned with their Verdict, that the Pl 
„ . ſoner at the Bar is the ſame Charles Ratcliffe that is mel 


tioned in the Record. | 4 
WH Vote. Tux Priſoner during the Trial of this Iffue hi 
14 il Ee ez; the Aſſiſtance of his Council; who croſs-examined ti 


1" King's Witneſſes, and obſerved fully upon the Evider"WW: 
it AFTER the Verdict was brought in, the Priſonef | 
1 1 Council took Notice of the A& of General Pardon 7 
1 © bs ſed in the third of Geo, I. and ſaid that poss1BLY tie 
1 Client might upon Con ſideration be found to be intitle 4 

1 
WI | 
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„. Benefit of it; and concluded with a Motion, that the 


geh durt before they award Execution would give them | 


is me Time to conſider the Ac, and to be informed by 
© cir Client touching the Circumſtances of his Caſe: 
Wiz: they might be able to ſubmit his Caſe to the 
doinion of the Court, how far he is, or is not intitled 
b the Benefit of the AG, 5 
But the Court declared, that the Priſoner having once 
Wed in Bar of Execution, and that Plea having been 
= fed by the Verdict, his Plea is preremptory, and the 


ee Court to award Execution. 


WL out went upon is a good General Rule; but he 
"pl ought it not Univerſally true. He conſidered the Caſe 
q Parliamentary Pardon ,as an Exception to it ; for 
ay the Court will never, in any State of a Cauſe, 
fon g vard Execution upon a Man who plainly appeareth to 
aun e pardoned. And therefore He thought that if any 
nd WP -r{on, whether as Council for the Priſoner or as Ami- 
qu Curie, will now ſhew that the Priſoner is intitled tg 
rele: Benefit of the Ac, he ought to be heard. But to 
Yoni; it was anſwered by the Chief Juſtice, That the Ac 


| > eptions, according to the Reſolution in the Earl of 
We --/-ry's Caſe. Vö•j En Wt ; 
Tur Council for the Crown did not urge either of 


f. ; 


eſe Points againſt the Priſoner. And I have been ſince 
formed that, in Favour of Life, they were determined 


To wave them; and were provided with Evidence then at- 


eading in the Hall to prove (which was the Truth of the 
ale) that the Priſoner, after his Attainder, made his 
(cape out of Newgate, which brought him within the 
xception in the 45th Seſſion of the AQ, And the Pri- 


War, thought it in- vain to preſs their Motion any farther, 
ad Execution was accordingly awarded: And a Rule 
made that it be done on Monday the-8th of December, 
en Writ was ordered to the Lieutenant of the 

. Tower 


— 


dict concluſive; and nothing now remaineth but for 


Ma. Juſtice Foſter was ſatisfied that the Principle the 


Parliament containing many Exceptions both as ta 

cons and Crimes, the Party who would take the Be- 
eit of it mult plead it ſpecially with all proper Aver- 

WS: ; ſo as to ſhew that he is not within any of the Ex- 


2 Car th. 131. 


Woner”s Council being apprized of this by the Council 
Wor the Crown in a Converſation between them at the 
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Tower to deliver the Priſoner to the Sheriff of Mir 
fex on that Day; and another to the Sheriff to receiy 
Wn him, and to cauſe Execution to be done. 
N. B. Sixct the Priſoner's Council, after ſufficien| 
Time allowed them to inform themſelves of the trulf 
State of his Caſe, had nothing to offer to induce H 
oe Court to think that their Client was intitled to the Bel 
6 | nefit of the Act, only that eossI1BLY upon further Cn 
| | ſideration be may appear to be ſo intitled, there was cer 
14 tainly no Room to delay the awarding Execution up 
6 ſeo ſlight a Suggeſtion from the Bar. And Mr. Rate 
| had no Injuſtice done him in that Reſpec . _ 
| He was beheaded on T ower Hill on the Day mens 
| tioned in the Rule. Ss 
_ F'37 Taz Award of Execution in Mr. Ratcliffe's Caſe wa - 
1 Cro. Jac. agreeable to the Precedent in the Caſe of Sir Walter RW 
; 495. leigb. He was convicted and attainted at Wincheſter b. 


| Hutt. 21. fore Special Commiſſioners, and being brought into thei 
+} King's Bench by Habeas Corpus, Execution was there 
as Awarded on the former Judgment: Judgment not being 
1 pronounced afreſh, it having been pronounced before. 
KY 1. H. 7. 23. In the Caſes of H. Stafford and of Barkſtead, Okey and : 
WET. 24 25. Corbet, who were attainted by Ad of Parliament, theW 
I. Lev. 61. Tenor of the Acts was removed by Certiorari into Chan: 
1 1. Sid. 72. cery, and ſent thence by Mittimus into the King's Bench: 
1 And the Chief Juſtice pronounced the uſual Judgment Wn 
„ as in Caſes of High Treaſon. [Es 
. Tux was no Proceeding of this Kind in the Cal - 
it | of the Duke of Monmouth, Who was attainted by Ad of 
1. Parliament 1. Ja. 2d. For the Action at Sedgemoor hap- Wi 
14 pened on the 8th of July 1685, which in that Year fel 


out to be the laſt Day of Trinity Term: And on the 
15th he was Executed, But that was a Time of great 
1 Heat and Violence, and few things then done ought Ez 
„ to be drawn into Example. = 
i | VN. B. Tur AQ of the zd of Geo. I. giveth the Par Wi 
ty liberty ta take Advantage of it on the General [ſu 

2 W. and M. Without ſpecially pleading the ſame ; and ſo doth that a 
2 which the Earl of Saliſbury relied. The Court therefore 
could not in the Earl's Cafe ground itſelf on the Rule i 

leading laid down in Carthew ; tough the Rule gh * 

| | i U 5 
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Fa 
do be mentioned obiter by ſome of the Judges. I 
ink ho true Ground the Court went upon, which in- 
ed the Reporter himſelf ſeemeth to hint at, but very 
irkly, was that the Earl having been committed by the 
ouſe of Peers upon an impeachment by the Commons 


> ſtandeth charged with; the Matter lieth before ano- 


f | ll reſort. 


t Av there he afterwards had the full Benefit of the 
men. 
be. end on the Monday following to give their Opinions, 


o the E hether the Earl be pardoned by the ſaid Ad; on the 6th 
ther the Judges delivered their Opinions, That if his Offen- 


eing Nees were committed before the 13th of February 1688, 


ce and not in Jreland, or beyond the Seas, he is pardoned. 
an Whereupon it was reſolved that He be admitted to Bail; 


th and the next Day he was bailed, and on the 3oth of 


han. OHober + he and his Sureties were diſcharged from their 
1ch: a Recognizances. 3 
nent BR 7: Rule laid down in Cartbew from Plowden is laid 
don in the fame Latitude in many of the old Books. 
ae ut it is to be obſerved, that the Acts of general Pardon 

in thoſe Times had no Clauſes enabling the Party to 


ſpecially Pleading the ſame. The firſt AQ which hath 
that Clauſe, that I have met with, is the AQ of Oblivion 
(12th Car. 2) and all AQs of general Pardon ſince that 
Time have had Clauſes to the ſame Purpoſe. 


| + bee the Journals of the Lords. 
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| r High Treaſon, this Court cannot allow him the Be- 
at of the Act; it hath no Cognizance of the Crime 


er and higher Judicature, and thither his Lordſhip 
2 without being put to plead it. For on the 2d Ofto- 
„600, upon reading the Earls Petition, ſetting forth 
hat he had been long a Priſoner in the Tower norwitb- 


e W. = anding the late Af of free and general Pardon, and pray- 
„ng to be diſcharged, the Lords ordered the Judges to at- 


avail himſelf of the Pardon on the General Iſſue without. 
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Michaelmas, 2. Geo. 2. B. R. 
The Caſe Roc R Jouxs rox cited rice in Mil 
e Ratcliffe s Caſe was bus. 


r Hx Defendant ſtood outlawed pot the Indid men 
=_ for High Treaſon in diminiſhing the Current Cuff 
{5 | ow | of the Kingdom, and was taken and committed to N 
1 © gate. Being now brought to the Bar by Habeas Cup 
—_. he offered to ſurrender himſelf to the Chief Juſtice, pu 
4: ſuant to the At of the 5th and 6th E. 6. c. 11. (being 
18 within the Year) and to traverſe the Indictment; iſ 
14 lledging that he was at Fluſbing beyond the Seas at H 
{4 wn Time the Outlawry was pronounced. \ 

WS -: Tux Chief Juſtice ſaid he cannot refuſe to accept 

9 hs Surrender; he muſt be remanded to Newgate. Ani 

11 Þ: let a Special Entry be made that he offered to ſurrender - 

3 and to traverſe the Inditment.* 1 
1 Ar another Day in the ſame Term the Defendant vn | 

. again brought to the Bar, and he tendered a Plea in i 

N Parchment That he was out of the Realm on the 8b 
Yi LE 3 of February when the Outlawry was pronounced, ad 
BY % pleaded over to the 'Treaſon;” which Plea was receiv. Wl 


ed. The Attorney General-prayed that he might have Wi 
FE. a Copy of the Plea, and three Days Time to demur ot 
| 1 join Iſſue, which was granted; the Court declaring that 
1 | the Attorney might have joined Iſſue inſtanter; and that 
= on the Trial of ſuch Iſſue the Priſoner could not chal- 
F | lenge any of the Jury without Cauſe; The Priſoner 
| | prayed Council and had four aſſigned. + 3 
f Ar another Day in the ſame Term the Prifoner being Wl 
FR at the Bar, by leave of the Court withdrew his Plea; and Wi 
1 pleaded the Subſtance of it, v/z. his being beyond Sea on 
the 8th of February, Ore tenus. The Attorney Genen 
Ore tenus replied, ] ſay he was within the Realm on the 
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l ant « 8th of February, and I traverſe his being then out of the 
3 Realm.“ Iſſue being thus joined, the Court awarded 
14 a Venire returnable * and the Sheriff, ſitting the 


This Juſtice was refuſed to Sir Thomes Armſtrong ina 
like Caſe. Vide 3. Mod. 47. and 5. St, Trials. 895. 
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THE REPORT. 
rt, returned a Jury. Then the Priſoner's Council 
ned the Plea and Caſe, and called their Witneſſes ; 
| the Attorney General infiſting that the Witneſſes 
1d be examined apart, they were fo examined; as 
wiſe were the Witneſſes produced on the Part of the 


OWN. | 5 


which he pleaded Not Guilty; and the Attorney join- 


men rr Priſoner's Council managed the whole in his be- 
Ci, and three of them were heard on the Reply. And 
Mu fury after a ſhort receſs, returned with their Verdict, 
hat the Priſoner was out of the Realm on the 8th 
pu of February.“ „ Gm 
beige ru the Priſoner was arraigned on the Indictment, 
t thei 


iſoner was remanded to Newgate. ak 
7 :11s Note of Joon Cal was communicated to 
> by my good Friend the late Mr. Abney. The Caſe 


nder, 2 

eeported by Serjeant Barnardiſton in his firſt Volume. 
wa Bd by Sir Job Strange. . EE 
6th e 55 

And Hilary, 20. Geo. 2. 2 

elx. „ Tp 2 
* The Cafe of Joh Mux RAY of Broughton, 

that LEAS before our Lord the King at Weſiminſter 


3 of Hilary Term in the Twentieth Year of the 


hal- Reign of our Sovereign Lord GeorGt the Se- 
Net cond, by the Grace of God of Great Britain, 
France and Ireland, King, Defender of the Faith. 
ing Amongſt the Pleas of the King Roll. 
and 5 . 5 | 8 
o ENGLAND. Our preſent Sovereign Lord the 
oral 8 ing hath tranſmitted to his Beloved and faithful Sir Wil- 
the : am Lee Knight, and bis Aſſoctates, Juſtices of our ſaid 
the /t Sovereign Lord the King, aſſigned to bold Pleas before 
ed . King Himſelf, bis Writ of Mittimus, together with a 
he “ direcied to the Clerk of bis Parliaments, and the Re- 


rn made to the ſame z and alſo the Record of a certain Act 


bade at Weſtminſter cloſed in theſe Words; To our Belov- 
ts 


ite and prayed a Venire returnable the firſt Return 
the next Term; which the Court awarded, and the 


Parliament of our faid preſent Sovereign Lord the King | 


und Faithful Sir William Lee Knight, and others his Aſ- 
3 . ſociates, 
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Tenour of a certain Writ of Certiorari directed to of 


taint Alexander Earl of Kellie [the Perſons intended u 


of High Treaſon, if they ſhall not render themſelve; (if 


1746, and ſubmit to Juſtice. The Tenour of which ſai \ 
fore us into our Chantery ; and We do bereby command ln l 
cauſe to be done thereon that which of Right, and accordinf 


done. Witneſs Ourſelf at Weſtminſter the Tenth Dy 


Cettiorati. 
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THE EFFORT: WM 
ſociates, our Juſtices aſſigned to hold Pleas before II 
Greeting: We fend you ineloſed in theſe Preſent; if 


beloved Aſbley Cowper, Eſqr. Clerk of our Parliamenilf 
together with the Return indorſed upon the Back of if 
faid Writ ; and alſo the Tenour of a certain Af whinllf 
mention 15 made in the ſame Writ, intitled, An AR to off 


attainted are here named among whom Mr. Murray is Ow | 


One of his Majeſty's Juſtices of the Peace on or bela 
the Twelfth Day of Fuly in the Year of our I 


Act, We for certain Reaſons have cauſed to be brought - 
that having inſpected the Tenour of the ſaid Aft, You furtln 6 
to the Law and Cufton of England, You ſhall ſee fi wif 


February in the Twentieth Year of our Reign. The Tem 


ef the ſaid Writ of Certiorari, arid the Return made 1H 
ſame, and alſo the Tenour of the ſaid Aft in the ſaid Vn | 


mentioned follow in theſe Words, GRoROE the Second h 


the Grace of God of Great Bo. duin, France, and Ire 


King, Defender of the Faith, To our beloved Aſbley Ci 


per Eſquire, Clerk of our Parliaments, Greeting; We be - 


ing willing (for certain Reaſons) to be certified concen 


ing the Tenour of a certain Act by Us made and ena 


ed, by and with the Advice and Conſent of the Lord : 
Spiritual and Temporal, and Commons in Parliament a 


ſembled at Weſtminſter, the Seventeenth Day of Ou 7 


in the Nineteenth Year of our Reign, intitled An Act hl 

attaint Alexander Earl of Kellie | Names repeated] of Hig 
Treaſon, if they ſhall not render themſelves to One ol 
His Majeſty's Juſtices of the Peace, on or before H 
Twelfth Day of Fuly in the Year of our Lord 1746, av 
ſubmit to Juſtice, Do command You that, immediate 
after the Receipt of this Writ, You do diftinaly av 
openly ſend before Us into our Chancery the Tenourai 
the ſaid Act, with all Things touching the ſame, as full 
and perfectly as the ſame now remaineth in Your CuſtodiW 


together with this Writ. Witneſs Ourſelf at Veftminſ 


the Seventeenth Day of February in the Twentieth a 


THE REPORT. 


re ur Reign. Tbe Execution of this Writ appeareth in The Return, 
ni 8. ..; in Schedule to this Writ annexed as within Tam com. 


to a „d. Aſhley Cow per Cler Purliamentor.“ In the 


= | lament held at Weſtminſter the Seventeenth ny of 
| | 122 


Rober in the Year of our Lord 1745. And in the 


ws % Lear of the Reign of our Sou reign Lord GRG 


to %, 4) tbe Grace of God of Great Britain, Franct, 
4 Ireland, King, Defender of the Faith, and there cbn- 
0% 53 [ever a! Adjournments until and unto Wedneſday 
ves i 


Fourth Day of June 1746, by the Conſent of the Lords 


bein %“ Spiritual as Temporal, and of the Commons, and 
" LOS; c::/-nt of the King's Majeſty then preſent, the fol- 
ſul ns Statute ( amongſt others) was Ordained, Enacted _ 5 
801 _ Eſtabliſbed. {to wit) An Act to attaint Alexander The Title of 
7 of Kellie | Names repeated] of High Treaſon, if they the Act. 

15 


all not render themſclves to one of his Majeſty's 
tices of the Peace on or before the Twelfth Day of 
ly in the Year of our Lord 1745, and ſubmit to 


ori = 
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705 b ſtice. Whereas Alexander Earl of Kellie [Names The AR, 


peated on or before.thg Eighteenth Day of April in the 

ear of our Lord 1746, Did in a Traiterous ard Hoſtile 
ner take up Arms and Levy War againſt his preſent 

4 s ct gracious Majeſty within this Realm, contrary to 

4 = gc Duty of their Allegiance, and are fled to avoid their 

Ne be ing 2pprehended and proſecuted according to Law for 

"er © dad Offences; be it therefore enacted by the King's 

1 oft Excellent you ay” by and with the Advice and 

__ nſent of the Lords Spiritual and Temporal, and Com- 

en ons in this preſent Parliament aſſembled, and by the 

„„ thority of the ſame, that if the ſaid Alexander Earl of 5 

Aar Names repeated] ſhall not render themſelves to 8 

Hil of his Majeſty's Juſtices of the Peace on or before 

oe 12th Day of Fuly in the Year of our Lord 1746, 

de ee ſubmit to Juſtice for the Treaſons aforeſaid, then 

6, al" of them the ſaid Alexander Earl of Kellie | Names 

Jiateh peated} not rendering them'elves as aforeſaid, and not 

ly * bmitting to Juſtice as aforeſaid, ſhall from and after 

"or ale ſaid Eighteenth Day of April in the Year of our 

is full ord 1746, ſtand and. be adjudged a'tainted of the ſaid 

iſtody : ich Treaſon to all Intents and Purpoſes whatſge- 

1in( and ſhall ſuffer and forfeit as a Perſon attainted of | 

* - lich Treaſon by the Laws of the Land ought to ſuffer * 

of MW" fhtfeit : and every of the faid Juſtices of the Peace 
+: 08 are 
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HE are hereby required to commit every of them the i 
. Alexander Earl of Kellie | Names repeated] ſo ſurrenda Ml 
Hh ; ing Himſelf to Priſon for the ſaid High Treaſon, then 
ö to remain ' till He ſhall be diſcharged * due Courſe qi 
Law, and thereof immediately to give Notice to one off 
his Majeſty's principal Secretaries of State. 1 Aſhly 4 
Cowper Clerk of Parliaments, by Virtue of the Writ of u 
Lord the King of Certiorari to me direcled, and to thi 
Preſents annexed, Do certify that what is above written 
\ the true Tenour of the Af of Parliament aboveſaid i 
that Writ expreſſed. In Witneſs whereof to this SchedulWil 
„ ¶ bade ſet my Seal, and ſubſcribed my Name, dated H 
Ae ' ninth Day of February in the Twentieth Year of 1 
. N Reign of our ſaid Lord the King, and in the Tear of wn 
Mt Lord 1746. OE On 3 1 


Mx. Murray being brought to the Bar by Haben 
Corpus directed to the Lieutenant of the Tower, th 
foregoing Record was read to him by the Secondary «Ml 
the Crown fide: And the Attorney . ste prayed th 
Execution might be awarded. The Secondary then dl 
manded of him what he had to ſay why Execute 
ſhould not be nel. = 

Tux Priſoner Ore tenus pleaded that he did ſurrender 
himſelf to the Lord Juſtice Clerk of Scotland (who is 1 
Juſtice of the Peace) at Edinburgh the 28th of Ju 
laſt. Whereupon the Attorney General declared th i 

he had Authority from his Majeſty to confeſs the Tru 

: of the Priſoner's Plea, and did accordingly confeſs it. 

5 And the Court ordered the Priſoner's Plea, and the . 

torney General's Confeſſion, to be recorded; and that 
the Attorney take nothing by his Motion, and that tht 

Priſoner be remanded, _ „ 

4:25 - Note. Tuts Gentleman was made uſe of as an En: 

1 deence againſt Lord Lovat on his Impeachment. Andi 

W was ſuggeſted on that Occaſion, that the Attorney's con- 
feſſing the Truth of the Plea by Warrant from his Ms 
jeſty, was a Strain of Prerogative, calculated to elude 

* the Force of the Act of Attainder, and to ſerve the Tun 

. of making Mr. Murray an Evidence. But whoever con. 

"20 ſidereth that he was actually brought before the Lol 
#5 Juſtice Clerk on the ag of June (fourteen Days belore 
the Time limited by the Act for his erence 

expired 
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- THE REPORT; 
= tired) and was the ſame Day by him committed to 
Caſtle of Edinburgh, where he was kept cloſe Pri- 


then er, ill he was removed to the Tower; whoever con- 
ric ol ercth this, muſt admit, that, with whatever View 
ny WS might be brought up at this Time, he had merely that 
IE tice done him now by his Majeſty's Order, which at 
vg e Time or other, whenever he ſhould have been 
4 =: bc denied the Foot of the AQ of Attainder, could 


pught upon hin. 98 
rar latent of the Act was anſwered by his being 
de ſameſnable to Juſtice before the Time limited for 
Gorrender. And he being kept clofe Priſoner till 
bay for Surrendering was paſt, it was put out of his 
oer to comply ſtrictly with the Letter of it; and 
eedore his Non- compliance ought not to be fatal to 
y 1. 5 m *, | „„ „ 1 f 
ws See Roger Jobnſon's Cale before. 
e e e ce 
OY 7% en, Harver, | 
cut TY EAs before our Lord the King at Weſtminſter of 

—_ Eafter Term, in the Twentieth Year of the Reign 

of our Sovereign Lord GEORGE the Second, by 
the Grace of God of Great Britain, France and 
Jreland, King, Defender of the Faith 

Amongſt the Pleas of the King Roll. 
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d that EY 


Truth Middleſex. Our preſent Sovereign Lord the King bath 8 

els 1! % bi Keeper of bis Gaol of Newgate bis Writ cloſed 

e Al % Mords (that is to ay) GrorGE the Second, by 

d tha Grace of God of Great Britain, France, and Ireland, 

at the Wing Defender of the Faith, To the Keeper of our 

aol of Newgate, Greeting; we command You that 

| En: BW: Body of Joby Harvey, being committed and detained | i 
And BW our Priſon under your Cuſtody (as it is ſaid) together | 
x 1 i the Day and Cauſe of the taking and detaining of — 
elude * T haye been informed that Mr Murray was now brought” | 
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Tum in Order to obviate an Objection that might have been 
r con- e to his Evidence upon the Authoriry of Lord Duffus's 
> Lord ee, reported in Com. 440. Bat that Caſe differeth from this, 
before rd Du was not aincinabie to Juſtice before the Expira- 


WP" of the Time given by the Act; nor, merely through his 
= Default, could be. But I doubt Lord Duffus's Caſe ſa- 
ured too much of the Summum Jus. Ng 


4 was 
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of this Writ before us at Weſtminſter, to undergo ant 
receive all and ſingular ſuch Things as our ſaid Court ſhall 


Day of May, in the twentieth Year of our Reign 


morrou of the Aſcenſion of our Lord in this ſame Tern 
before our ſaid preſent Sovereign Lord the King at Wel 


„Gentleman, Keeper of his Majeſty's Gaol of Newgate 


mieanours committed within the ſame. County, which ſi 


| dleſex, to wit, To the Keeper of his Majeſty's Gaol 


PHE KEPORT 
him, by whatſoever Name the ſaid Jobn Harvey may be 
called therein, you have immediately after the Recein 


then and there conſider of concerning him in this behalf, 


and that you then have there this Writ, Witneſs Sj 
William Lee Knight, at Weſtminſter, the twenty event 


And now (that is to ſay) upon Saturday next after th 


minſter, cometh Richard Akerman Gentleman, bis Ma 
jeſty's Keeper of bis ſaid Gaol of Newgate, and return 
the faid Writ as folloxweth : The Execution of this Wri 
 appeareth in a certain Schedule to this Writ annexed, th 
Anſwer of Richard Akerman Keeper of his Majeſty! 


Gaol of Newgate within mentioned; I Richard Akermy 


in the Writ to this Schedule annexed, mentioned, ds mf 
bumbly certify and return to our moſt ſerene Sovereign Lit 
the King, that before the coming to me of the ſaid Wr 
{to wit) on the twenty firſt Day of April in the Tear 
eur Lord 1747, the ſaid John Harvey, in the ſaid Wri 
mentioned, was committed to my Cuſtody, and is now d 
tained in the ſame, by Virtue of a Warrant under the He 
and Seal of Thomas Burdus, Eſquire, one of the Fuſlid 
of our ſaid preſent Sovereign Lord the King, aſſigned | 
keep the Peace of our ſaid preſent Sovereign Lord the Kin 
in and for the County of Middleſex, and alſo to bear i 
determine divers Felonies, Treſpaſſes, and other Mii 


Warrant is in theſe Words and Figures following : Mi 


Newgate; Receive into your Cuſtody the Body of Ju 
Harvey of Pond Hall ip the County of Suffolk, Farmt 
being a Perſon, amongſt others, armed with Fire Ar 
and other offenſive Weapons, after the twenty four 
Day of Fuly 1546, aſſembled in Order to be aiding al 
_ aſſiſting in the running, landing, or carrying away p 
hibited or uncuſtomed Goods, and being, by his Majeſ 
Order in Councilof the Fifteenth of January laſt publiſh 
in the London Gazettes of the 1 7th and 2oth of that Mot 
required, amongſt others, to ſurrender themſelves wi 


? 


—— 


THE REPORT. 
he Space of forty Days after the firſt Publication thereof . 
in the London Gazette, to the Lord Chief Juſtice, or one 


Bench, or to any of His Majeſty's Juſtices of the Peace: 


lf in Obedience to the above mentioned Order, but 
wing been apprehended, taken, and brought betore 


0 ounty of Middleſex, by Thomas Hales Gentleman, 
ee of the Officers or Aſſiſtant Officers to His Majeſty's 


»y being, by reaſon of his not ſurrendering himſelf 
purſuant to the ſaid Order, but neglecting or refuſing 
o to do, by Virtue of the Statute in that Caſe made and 
provided, adjudged, deemed, and taken to be convict- 
ad and attainted of Felony, and to ſuffer Pains of Death 
ks in Caſes of a Perſon convicted and attainted by Ver- 
d and Judgment of Felony without Benefit of Clergy, 
e ſaid Offence being charged to have been committed 


be faid 7% Harvey, and him there ſafely keep, until 
are ſhall be from thence diſcharged by due Courſe of 
M Given under my Hand and Seal this 21ſt April 
00 74.7. Thomas Burdus. (L. S.) And this is the Cauſe of 


be taking and detaining of the ſaid John Harvey, whoſe 
hoch I have ready before our ſaid preſent Sovereign Lord 
be King at the Time and Place within mentioned, as by 
be faid Writ I am Commanded : And at the ſame Time 
rar re cur ſaid preſent Sovereign Lord the King at Weſt— 
ninſter cometh Sir Dudley Ryder Knight, Attorney Gene- 
a of our ſaid preſent Sovereign Lord the King, and in the 


ove recited Writ and Return named, being now brought 


e Ane (into whoſe Cuſtody be the ſaid John Harvey had 


ing af oreſard, ) He the faid Attorney General of our ſaid pre- 
av pg” Sovereign Lord the King, for our ſaid preſent So- 


fajel iP” gn Lord the King ſaith, that fince the ' 24th Day 
ubli F July, which was in the Year of our Lord 1146. (to 


% upon the twelfth Day of January in the twenti- 


3 _—_ GEORGE 


ther of His Majeſty's Juſtices of the Court of King's | 


Lad the ſaid Fohn Harvey not having ſurrendered him- 
e one of His Majeſty's Juſtices of the Peace for the 


ommiſſioners of the Cuſtoms ; and the ſaid John Har- 


In England; theſe are therefore to require you to re- 
eire into your Cuſtody in the ſaid Priſon the Body of 


reſence and hearing of the faid John Harvey in the ſaid 


v the Bar here in his own proper Perſon, under the Cuſ- 


Fan's te ſaid Keeper of bir Majeſty's Jaid Gail of New- 


ten before committed for the Cauſe aforeſaid in manner 


N y Fear of the Reign of D ſaid preſent Sovereign Lord 


ä 


 Gronct the Second, by the Grace of Ged of Grey 
Britain, France, and Ireland, King, Defender of 1;, Ml 
Faith, and fo forth, at the Fariſb of Saint Paul Covey Ml 
Garden in the County of Middleſex, Ii was in due My, 
ner charged before 'Thoma: Burdus, Er one of bis M.. 
jeſty's Juſtices of the Peace of and for tbe County of Mig. 
dleiex, aſſgned to keep the Feace f cur faid preſent Soy, 
reign Lord the King within and for the ſaid County i 
Middleſex, and alſo to bear and determine divers Feloniq, 
 Treſpaſſes, and other Miſdemeanours committed within ile 
fame County, by Informatien of Thomas Jores, a cradil 
Perſon, upon Oath by bim ſubſcribed, that be the ſail 
John Harvey in the ſaid Writ and Return named, an 
Several other Perſons to the Number of three and mir, 
being armed with Fire Arms and other offen ſeve Weapon, 
ſince the twenty. fourth Day of July, which . was in th 
faid Year of, our Lerd 1746. (to wit) upon the eighth 
Day of OQober in the twentieth, Year aforeſaid, wen 
aſſemblæd at Peauacre in the County of Suffolk, in Ord if 
to be Aiding and Afi ting in the running, landing, a 
carrying away Uncuſtomed Goods; and the ſaid Attorny 
G-neral of our ſaid prefent Sovereign Lord the King fur 
ther ſaith, that be the ſaid Thomas Burdus did forth: 
 ewith (to wit) on the ſaid Twelfth Day of January, at the 
Pariſh of Saint Paul Covent Garden, certify under bi 

| Hand and Seal, and return the ſaid Information ſo mad 
and given before him as aforeſaid, to the moſt Noble Tho- 
mas Holles Duke of Newcaſtle, one of bis Majeſty 
Principal Secretaries of State, who did, as ſoon afterward, 
as conveniently might be (to wit) upon the fifteenth Dy 
of the ſame Month of January in . the twentieth Tet 
aforeſaid, at the Pariſh of Saint Paiil Covent Garden 
aforeſaid, lay the ſame before His Majeſiy in Privy Coun 
cil, and that his Majeſty did at the ſame Time and Plat 
laſt mentioned, thereupon make His Order in His Pri) 

' Council, thereby requiring and commanding the ſaid John 
Harvey (among ſi ethers in the ſaid Order particulury 
named) to ſurrender himſelf within the Space 0, for 

| Days after the firſt Publication thereof in the London 66: 
xeite, to the Lord Chief Juſlice, or one other of Hi 
Majeſiy's Juſtices of the Court of King's Bench, or o n 
other of His Majeſiy's Fuſtices of the Peace ; which ſaid 
Order the Clerks of bis Majeſty's Privy Council did is 
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THE EF rn 
1a be forthwith printed and publiſbed in the two next ſuc- 
ceeding London Gaxettes, and upon the ſaid fifteenth Day 
of January cauſe the ſame to be forthwith tranſmitted to 
the Sheriff of the ſaid County of Suffolk; which ſaid She- 
: iff did within fourteen Days after the Receipt 3 
cauſe the ſame to be proclaimed between the Hours of Ten 
in the Morning and Two in the Afternoon, in the reſpefive 
Market Places upon the reſpective Market Days of the two 
Market Towns in the ſame County of Suffolk, the ſaid 
two Market Towns being near to the Place where the ſaid 
| Offence was charged to have been committed as aforeſaid ; 
find that a true Copy of the ſaid Order was likewiſe within 
the ſaid fourteen Days affixed up upon a 2 Place in 
| each o,. the ſaid two Market Towns, according to the Di- 
refions and agreeable to the true Senſe, Intent and Mean- 
ing of the Statute in that Cafe lately made and provided; 
And the faid Attorney General of our ſaid prefent Sove- 
reien Lord the King, for our ſaid preſent Sovereign Lord 


1 the King further ſaith, that the ſaid John Harvey did 
: 1, /urrender bimſelf purſuant to His Majeſty's ſaid Or- 


| der ſo made in his Privy Council as aforeſaid, but did ne- 


is. gle fo to do; By reaſon whereof be the ſaid John Harvey 
- in the ſaid Writ and Return named. is, and ſtandeth con- 


| vided and attainted of Felony purſuant to the Statute in 
that Caſe made and provided : And all theſe Matters and 
Things be the ſaid Attorney General of our faid preſent 
Sovereign Lord the King, for our faid preſent Sovereign 
Lord the King is ready to verify and prove as the Court 
ſhall award, Wherefore he prayetb in the behalf of our 
ſaid preſent Sovereign Lord the King, that the ſaid Court 
bere would proceed to award Execution againſt him the 


Jad John Harvey for the Pelony aforeſaid, according to the 
* Directians of the ſaid Statute, AR PROTO) Th 
* This Proceeding was grounded upon the Statute of 


the 19th of Geo. 2d. the Subſtance of which, as far 

3 concerneth the preſent Caſe, is ſet forth in the Sug- 

forh geſtion on the Roll. A Doubt was made at the Bar, 
Whether it was neceſſary to ſuggeſt the ſeveral Matters 


ade Roll in the Manner they are ſuggeſted, in order 
„n round a Prayer for Execution. —ůů—ů— 
** Tur Court declared that it is N neceſſary that 
cauſe ltoſe Matters ſhould be ſuggeſted on the Roll, They are 


4 the 
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the ſeveral Steps which the AQ requireth to be taken F 8 
the Crown, in order to bring the Priſoner under an V 
tainder. Ard he may traverſe all or any of them. * 8 

deed when Perſons are attainted by Name, which uu 

the Caſe of Mr. Murray laſt Term, a Tranſcript of M 
| Act of Attainder is ſufficient whereon to ground a Prat 2 
| : for Execution. . But here is a general Law: which 
F 


6a 
r 2 


preſumed affecteth the Prifoner - at the Bar. But he 
will not be affected by it, unleſs the ſeveral Requiſit 
mentioned in the Act have been complyed with in . 
Caſe; and if he traverſeth all or any of them, th 
Onus probandi lieth on the Crown, |. ot 
Mx. Ford (aſſigned Council for the Priſoner) took à 
Excepiton-to the Suggeſtion, that the Proclaiming the 
' Priſoner in two Market Towns was not tet: forth with 
ſufficient Certainty ; becauſe the Names of. the Marks 
Towns were not ſet forth; ſo that the.“ Prifoner coul 
not give a particular Anſwer to that Part of the Sugęeſ 
tion, nor come properly prepared with his Proofs whe 
the Iſſues ſhall come to be trie... 
Bor the Court was of Opinion that if the Priſond 

would take Advantage of the Inſufficiency of the Sup: 

.- geſtion, He myſt Demur. He cannot take Advantage 

1 / of it on Motian. . It he Pleadeth, he muſt do it . 
y ler and Ore tenus.. There can be no Inconvenience in hi! 
3 Pleading Inſtantèr, if he intendeth to put the Proof d 
All the Matters Suggeſted on the Roll, upon the Crown, 

Tux the Priſoner by Advice of his Council, faid 

. ce Deny all the Facts Averred in the Suggeſtion,” and 

the Attorney General replied, “ I Aver that all the Fad 

e alledged in the Suggeſtion .arc true.“ And the Pri 

ſoner was remanded: And at the Prayer of the Attorne) 

General, Monday the 22d June was Appointed for the 

Trial of the ſeveral Iſſues, and a Venire was Awarde 

on-theRoll fer, that Dohrn... 

Ma. Ford on behalf of the Priſoner moved for a Cop] 

of the Suggeſtion, but that was denied. However the 

Court told Him it ſhould be read again if He pleaſec 

* which Mr. Ford declined.., , „„ 


VB. The Suggeſtions grounded on this Act of Parlir 
ment, which have been proceeded upon fince this Caſe of Har: 
vey, have generally ſet forth the Market Towns by Name, 
_ which is undoubtedly the beſt Way, for the Reaſons ſuggeſtel 
by Mr. Ferd. i DU. 
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bos the 22d June Trinity 21. Geo, 2.) the Priſoner 
7 being brought to the Bar, the Jury was called and {worn 
ry the ſeveral Iſſues. joined between the King and 
be Priſoner. And the Suggeſtion was read by the Se- 
by ſury, and they were by him charged to inquire of the 
oon having opened the Suggeſtion, the Attorney Ge- 
ral went into the Proof of. the ſeveral Iſſues. 


** 


bon before Mr. Burdus againſt the Priſoner and others; 


As certifying it in due manner to the Duke of Newca/- 
bee; his Grace's laying it before the King in Courcil”; 
e rne Order of Council (which was apc para the 
/ tbe Council, requiring the Priſoner ard others to 
al fucrender within forty Days after Publication in the 
el. Linden Gazette; The tranſmitting this Order to the 
ba painter of the Gazette; the Publication of it in due 
"MW Time in two ſucceſſive Gazettes, and the tranſmitting it 
nd e the Sheriff of the County of Suffe/k, in order to it's. 
ug being prociaimed and publiſhed as the Act directeth, 
tag were well proved. TT” . 


bes were called to prove the proclaiming and fixing up 
fai thc Order in two Market Towns near Beauacre, the 
n ace where the Fact is charged in the Information ta- 
ſaid, ren by Nr. Burdus to have been committed. And it 
and appeared en their Evidence, that it was proclaimed zand 
ac fixed up at wich, which is thirty Miles from Beauacre; 
Pf. t Hodley, which is forty two Miles trom Beauacre ; and 
me) Nat Les, which is five Miles from Beauacre, and at 
the ro other Places; and that there are five or ſix Market 
del WY Towns nearer to Beauacre than Ipſwich ; particularly 


Suthwwold five, and Beacles eight Miles. 


Cor WR bla. Ford on behalf of the Priſoner inſiſted that the 
r the WW AG hath not been complied with; the AQ indeed doth 


not ſay that it ſhall be in the next Market 'Towns, but 
(till it muſt be in the Market Towns near the Place; 


priety be called near, when it appeareth by the Evidence 
AWunelles on the Part of the Crown, that there are at 
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condary on the Crown fide for the Intermation of the 
several Facts alledged in the Suggeſtion, on which Iſſues 12 


been joined. And the Junior Council for the. 


Tr ſeveral Facts touchi-g the laying the Informa - 


Taznx the Underſheriff of Suffolk and other Witneſs 


and the Diſtance of thirty Miles cannot with any Pro- ä 
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Jeaſt three Market Towns within a third Part of th 4:4 
Diſtance. Arid of this Opinion was the Court 

Tnis, faid they, is a very Penal Law, and we 2 
in a Manner in an untrodden Path, and therefore mul 
walk with great Caution, What we do in this Cat 
which is the firſt that hath ariſen on this AQ, will pro. 
bably govern all other Caſes that may ariſe on it. An 
it will be of miſchievous Conſequence to give the She 
riff a greater Latitude than the Legiſlature intended vi 
give Him. Some Latitude it did intend to give, an M 
therefore did not confine him to the next Market Town 
becauſe that would have rendered the Execution of th 
AR difficult, and ſubje& to great Niceties. 

BuT the Law did not intend to leave the Matter: 
wholly to the Diſcretion of the Sheriff; and therefor, 
it requireth that it be done in the Market Towns wa 
the Place. This Word is plainly reſtrictive of the She 
riff's Power; it is a Guide to his Diſcretion in the Exe. 
cution of the At; And what doth it mean? Not ſure 
the moſt remote Town; nor doth it mean a Tom 
comparatively remote, as, it is plain from the Evidence, 
Hadley and Ipſwich are. | 
O the Whole, the Court without ſumming up 4 
Tittle of the Evidence, directed the Jury to find for the 
King on all the Iſſues, except thoſe which regarded the 
Proclamations in the Market Towns near Beauacre; 

and on thoſe to find for the Priſoner, which they di 
And then the Court ordered that the Attorney Genen 
take nothing by his Prayer. And that the Priſoner b 
remanded to Newgate, in order to anſwer for the ori 
gina] Offence he ſtandeth charged with in the Inform. 
tion taken by Mr. Burdus, if the Attorney General ſhal 
think fit to indi him for it. 

N. B. Tur Lord Chief Juſtice was abſent by res · 
ſon of Sickneſs ; but he afterwards declared that he en- 
tirely concurred with the other Judges in the Opinie 
5 Fhey gave 1n this Caſe, 
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THE REP OR T. 
a, Exeas MacponalD, alias Acxus 
=: MACDONALD. fd Sp 


Sr ic Year 1747, a Bill of. Indictment was found 

\ | againſt him under the Special Commiſhon in Surry, 

ent ran in the ſame Form as thoſe againſt the other 
WW ioncrs without any Averment that be was in Cuſtody 
Wc tbc fir? of Fanuary 1746. But the Council for 
be Crown were aware of the Exception taken in the 
WC: of Mr. Townly and others, and that fince the 
hole Proceeding againſt the Priſoner was ſubſequent to 
anuary 1746, the Anſwer then given would not ſerve 
ine preſent Caſe, That Bill was therefore withdrawn 
Wicforc the Priſoner pleaded to it: And a new Bill con- 
Wcluding with an Averment that be was apprebended and 
lin Cuſledy before the firſt of January 1746, was preferred 
and found againſt him. On that Bill he wasjarraigned 


her following. 


prehended and in Cuſtody before the firſt of January 
| 1746. f e . je EM : | 3 SN 
Tur Council for the Priſoner inſiſted that he was 
born in the Dominions of the French King, and on this 
Point they put his Defence. 


might be againſt them, as indeed it was, with regard to 
the Place of the Priſoner's Birth, they endeavoured to 
captivate the Jury and Byſtanders, by. repreſenting the 


Terſon, who, admitting him to be a Native of Great 
britain, had received his Education from his early In- 
lancy in France; had ſpent his riper Years in a profita- 


\egiance, they repreſented it as a laviſh Principle, not 
ikely to prevail in theſe Times; eſpecially as it ſeemed 
® rogate from the Principles of the Reyolution, 


dc Share he bad in the late Rebellion. The Indict- 


in July 1747, and his Trial came on the roth of Decem- 


Tur Overt Acts charged in the Indictment were 
ſuſiciently proved. And alſo that the Priſoner was ap- 


den eren toes as Weight of the Evidence 
great Hardſhip. of a Proſecution of this Kind againſt a 


ble Employment in that Kingdom, where all his Hopes - 
centered. And ſpeaking of the Doctrine of natural Al. 
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Hear the Court interpoſed and declared, that th 3 


mentioning the Caſe of the Revolution as a Caſe any way T. 
.fimlar to that of the Priſoner, ſuppoſing him to ha, 

been born in Great Britain, can'ferve no Purpoſe but » RY; 

bring an Odium on that Great and Glorious Tranſadion 


It never was doubted that a Subject born, taking a Con. (Wi 


Treaſon may be punifhed as a Subject for that Treaſon, . | 


vate Subject to ſhake off his Allegiance, and to tran. Wi 
Fer it to a foreign Prince. Nor is it in the Power of arr i 
foreign Prince by naturalizing or employing a Subjed Wi 


| tween that Subject and the Crown. „5 
- HowrvrR as the Priſoner's Council had mentione( 


their Opinion to prove his Birth in France, the Coun 
permitted it to be read, the Attorney General conſenting, 


but as Rebels; and are liable to the Puniſhments ordina- 
rily inflicted on Rebels. 


told them that the Overt Acts laid in the Indictment 


gnagainſt the Priſoner ; and the Proof of his Birth out © 
the King's Dominions, where the Priſoner putteth tus 


miſſion from a foreign Prince and committing High 


notwithſtanding his foreign Commiſſion. It was ſo ru. % tl 
led in Dr. Storey's Caſe: And that Cafe was never u 
denied to be Law. It is not in the Power of any pt. 


of Great Britain, to diſſolve the Bond of Allegiance be. } 
his French Commiſſion as a Circumſtance tending in 


It was dated the firſt of June 1745, and appointed the 
Priſoner Commiſſary of the Troops of France, which 
were then intended to embark for Scotland. 
Tux Court, with the Conſent of the Council for the 
Crown, permitted. the Cartel between France and Great 
Britain for the Exchange or Ranſom of Priſoners like- 
Wile to be read. And obſerved, that as it relateth barely 
to the Exchange or Ranſom of Priſoners of War, it can 
never extend to the Caſe of the Priſoner at the Bar, ſup- 
poſing him to be a Subject born. Becauſe by the Eavs 
of all Nations, Subjects taken in Arms againſt ther 
lawful Prince, are not conſidered as Priſoners of War, 


Lonp Chief Juſtice Lee in his Direction to the ur 


being fully proved, and not denied by the Priſoner, 0! 
rather admitted by his Defence, the only Fact they had 
to try was, whether he was a Native of Great Briton; 
if ſo, he muſt be found Guilty. And as to that Point 
he ſaid the Preſumption in all Caſes of this Kind i 


E. Defence 
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I THE RTOCONT. 6 
c kence on that Hue, lieth upon bim. But whether — 
ee Evidence that had been given in the preſent Caſe 
nich he ſummed up very minutely) did or did not a- 
ount to ſuch Proof, he left to their Conſideration. 
rar Jury found him guilty, but recommended him 
Mercy. He received Sentence of Death as in Caſes 

r hich Treaſon; But was afterwards pardoned upon 
be Conditions mentioned below. F 


Macdonald at the Suit of Ramſay. 


Wax Mr. Macdonald lay under Sentence of Death, 
WT: Creditor of his Ramay obtained leave from my 
Lord Chief Juſtice at his Chambers to charge him in 
W Cuſtody of the Sheriff, in an Action for a conſiderable 
um of Money; and accordingly he was ſo charged. 
W Ix Eafter Term the 21ſt of Geo. 2d. Mr. Attorney 
General acquainted the Court, that his Majeſty had giv- 
en Orders for preparing a Pardon for Mr. Macdonald to 
pass the Great Seal, upon Condition of his retiring out 
ch of His Majeſty's Dominions, and continuing abroad du- 
ring his Life. And that one of the Secretaries of State 
had ſent His Warrant to the Keeper of the New Priſon 
to deliver Mr. Macdonald into the Cuſtody of a Meſſen- 
ger; but that the Keeper refuſed to obey this Warrant, 
G alledging that as his Priſoner ſtood charged in an Action 
| at the Suit of Mr. Ramſay, he could not deliver him 
into the Cuſtody of a Meſſenger without incurring the I 
Danger of an Efcape. Mr. Attorney concluded with a = 
Motion that the Proceſs Mr. Macdonald ſtood charged | 
with at the Plaintiff's Suit might be diſcharged. 
Hr was ſupported in this Motion by Sir John Strange 
and the Sollicitor General. It was ſaid by Mr. Attorney, 
but not ſtrongly inſiſted on, that a Perſon under an At- 
tainder is Civiliter Mortuus; his Perſon and Eſtate are 
abſolutely at the Diſpoſal of the Crown; and conſe= 
quently he is not liabl to civil Suits. And to this Pur-, Fa 
poſe he cited Truſſelbs Caſe. 77 ag Me 
| To this Point Mr. Henley and Mr. Ford for the Plain- >; 3. 
tiff inſiſted, and ſo the Court agreed, that the later Re- 
ſolutions have been, and the Law hath been long ſettled, 
that an attainted Perſon is liable to civil Suits: but by 
5 5 the / 
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| would be thereby diſabled to comply with the Term in 


of His Majeſty O Intentions touching the Pardon, 'The 


was withdrawn. And he was in December 1749, dell 


dot abſolutely at the Diſpoſal of the Crown. It is ſofa 


for Satisfaction to the Effects of the Defendant if he _ 
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the Rules of the Couri he ought not to be char rged, , Wis | | 


out leave of the Court, or of a Judge at his Chamben 
Tux Point reported by 3 and Croke to h 
been ad judged in Truſſell's Caſe came afterwards und 
Conſideration in Actions brought by other Perſons agzingi 
* that very Man, and was ruled quite otherwiſe. 
Tux Point chiefly inſiſted on by the Council on 4,8 


Side of the Motion was, that to charge the Defendar E 


in this Caſe, ſo as to make his Perſon liable, would h 
a Means of defeating the King's Pardon; becauſe vv - 


it. It would be in Effect ſaying, that his Majeſty ful ; 


not grant a Pardon on theſe Rods he ſhall Peru #4 


ablotutely or not at all. ; 
To this Purpoſe they cited Foxworthy' s Caſe reporte | 
in Salk. 500. 2. Ld. Raym. 848. Far. 153. And the Ci 
of Coppin and Gunner in 2. Ld. Raym. 1572. | 
Bor the Court ſaid, we cannot judicially take nod -4 


Crowy in Caſe of Pardons, ſignifieth its Pleaſure final 
and irrevocably by the Great Seal, and by that — 


A Pardon may not paſs at all, or it may be upon other ii 


Conditions than are ſuggeſted at the Bar, or it may bei 
free Pardon. And therefore ?till the Pardon is paſſed, i 
is too early for the Court to give any Opinion upon the 
main Queſtion. Accordingly the Court gave no Opin 
on, and Mr. Attorney took nothing by his Motion. F 
Mx. Macdonalg having 8 made his Credit 
Mr. Ramſay eaſy with regard to his Debt, the Adio 


vered into the Cuſtody of a Meſſenger by Virtue of 1 
Warrant for that Purpoſe from the Duke of Neural. 
One of His Majeſty's ang Secretaries of State. 

N. B. Tat Peron of a Man under an Attainder i 


the Ends of 7 Juſtice, and for no other Purpoſe 


* Co. ite. 246 a. b. Cro. Eliz. 516. Co. Ent. 248. 2 
And. 38. Pha, 753. 3: Inſt. 215. 

+ N. B. The Ruſe in S s Caſe ſeems to have beet 
overhafty, and the Reaſons on which it is grounded appear to 
me to be inconcluſive ; that in Coppin and Fase ſeems more 
equitable ; ſince it ſecured to the Defendant the Benefit of hi 
Pardon, without Prejudice to the Plaintiff, who might reſort } 


find any. 


; | 4 , 
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e King may order Execution to be done upon hiri 
ording to Law, notwithſtanding he may be charged 
Cuſtody at the Suit of Creditors, But 'till Execution 


5. „his Creditors have an Intereſt in his Perſon for. 3 
aa EE their Debts. _ And He himſelf as long as he 6. H. 4- 6. b. 
in ech, is under the Protection of the Law. To kill 7; * 


without Warrant of Law is Murder; for which Crom, 13. a. 


LMurderer is liable to a Proſecution, at the Suit of 
. Crown, and likewiſe to an Appeal at the Suit of the Bro. Appeal. 
ow. For though his Heir is barred by the Attainder, 
ch corrupteth his Blood, and diſſolveth all Relations 
Wounded on Conſanguinity, yet the Relation grounded — 
W the matrimonial Contract continueth till Death. | 
Axp if a Perſon under an Attainder be beat or maim- TT | 
bor a Woman in the like Circumſtances raviſhed, 
may, after a Pardon, maintain an Action or Ap- 
Wal, as their Caſes. reſpectively may require, And 3. Inſt. 213 
ech before a Pardon they are diſabled to fue in their 

Wn Names, I make no Doubt that they are intitled to 
Pfecute, according to the Nature of their reſpective 
Pes in the Name of the King; who will do equal 
abt to all his Subjects. 5 ; 


NM. B. DurinG the Trials of the Rebels at St. Mar- 
, Hill, Southwark, under the Commiſſion of 1746, 
e of the Priſoners challenged peremptorily, and. for 
Wiſe, {0 many of the J urors, that there was not a ſuffi- 
Ent Number left on the Pannel to proceed on his Trial. 
that Caſe the Court Ore tenus, (for it was, as hath 
en already obſerved, a Commiſſion of Gaol Delivery 
[well as of Oyer and Terminer) ordered a new Pan- 

l, and adjourned for ſeveral Days. On the Day of 
ournment the Sheriff returned a Pannel of the ſame 
fors that had ſerved through the whole Proceeding, 
Ca ſe who had been challenged by the Priſoner, or ſworn 

ore, included. And a ſufficient Number appearing, 

tie. 5 N 
Tus like Caſe happened on the Trial of one of te 
aſſins in King William's Time. Mr. Co%% on the 4. Trial. 728. 
ret il of May challenged in the like Manner 'till the Ju- to 733. 
car to Wi temaining on the Pannel were not. ſufficient to make 
; wore e Jury. Whereupon the Court Ore tenus ordered a 
of bi WM" Pannel, and adjourned to the 14th. On that Day 
Council inſiſted that a new Pannel ought not to have 
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Precept in the Nature of a Venire. And if in ſuch Cul 
there ſhould be a Want of Jurors, an Habeas C 


ed on the 9th, it had been well enough. 


that the Priſoners might have Copies of the new Pann 


the Seſſions had iſſued under the Seals of the three oh | 


it. It very ſoon appeared that they had taken Poil 
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been ordered ; but that an Habeas Cor pora with a 24 
ſhould have been awzrded, according to the Opinion 
Stanford. But the Court declared that this being a p 
ceeding under a Commiſſion of Gaol Delivery as yd 
as Oyer and Terminer, they might, and indeed alvny 
do in the.like Caſe, award a new Pannel if ils 
Ore tenus, without Writ or Precept. 

In a mere Commiſſion of Oyer and Terminer 
Pannel is ordered ' till the Defendant hath pleaded to l 
ſue, and Iſſue is aCtually Joined, and then it: is done þ 


with a Tales may, ſaid the Court, poſſibly iſſue; but g 
Tales can be granted upon a Commiſſion of Gaol Di = 
very. And Mr. Juſtice Powel upon that Occaſion (iſ 
that if the Sheiiff had returned all new Men without 
gard to thoſe who appeared and were ſworn or Challeng 


Tur Reaſon of the Adjournments in theſe Cats 


in due Time, purſuant to the 7th of King Willa 
otherwiſe new Pannels might have been ordered retun 
able inſtant ng. 

Tae original Pannel in 1746 was upon great Dei X 
ration ordered, fitting the Court, Ore tenus, as unk 
the Commiſſion of Gaol Delivery; though, as | ha 
already obſerved, a Precept in common Form for holdiy 


and three ſenior Judges. 


The Caſe of irie Nichol at the Brit 
Gaul Delivery, April 4» 1748. 


TE was Indi ted for Petty Trea' on, in the wil 
Murder of Anne the Wife of Dr. William e 
to whom he was a hired Servant. 

IT appeared on the Trial that on ih 12th of An 
1747. the Priſoner knowing'y and wilfully put 3 Qual 
tity of white Arſenic into a Pot of Fab oat ut which val 
provided for his Maſter and Miſtreſs, who both drank l 


and Proper Means 9 uſed, the Door i in ſome . 
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eat Difficulty, got the better of the DP” irder | 


2 
n 


pre 


U 


vii: 1.247, who was of a more weakly Con tion, = 
ui ever entirely free from the Effects of the viſon, 'F 
at length threw her into a lingering waſting Dif- 


tl Fol ” 5 S . . 
| of which on the 31ſt January following ſhe died. es 
or the * Recorder directed the Jury, t a Gen. Mr. Juſtice 


er 

to of the Bar deſired to be heard as Amicus curie. Foſter. 5 
e miued to the Court, Whether the Priſoner is not # Mr. Scuda- 
do the Bene fit of the Act of General Pardon paſſed CS: 

or iS last Scffion : he admitted that the offences of wil- _ es | 
ut WW ucder, petty Treaſon, and wilful Poiſoning are e 
De ted; but ſubmitted, that the General Pardon ex- 

n fa to all Mi/demeanors committed before the 15th of 

ut /. That the Crime the Priſoner ſtands charged 


viz. the Adminiſtring the Poiſon, was committed 
> 13th of April before; this Offence, till Death 
, could be conſidered in no other Light than as a 
Miſdemeanor : It could be conſidered in no other 
at the Time the Act took place, and the Pardon 


llerg 


ſes wy 
angel 
illian 


reunſed upon it in chat Light. And conſequently the 
eee, which was but the Conſequence of the Of- 
De ' pardoned by the Statute, is likewiſe pardoned.” | 

; unde 


this Purpoſe he cited and relied on 1. Hales pl. 


| 26. © If a Man giveth another a Mortal Stroke 
hola be dieth thereof within a Year and a Day; but 


ne between the Stroke and Death, there cometh a 
neral Pardon, whereby all Miſdemeanors are par- 
ed: this doth pardon the Felony conſequentially, 
auſe the AQ that is the Offence is pardoned, though 
de not a Felony 'till the Party die.” a 
this 1t was anſwered by the Recorder, that Hale in 
allage groundeth himſelf fingly on the Authority of 


2 Chic 


Bil 


e Will 


Cale in Plwdn; Crompton lays down the Rule plowd. 4 
n Li en the ſame Manner, and cites the ſame Authority Crompt. Juſs 
* And ſome other Authors have done the ſame. tice of Peacs |} 
ot Ann 


e Caſe as reported by Plowden doth by no means 116. pl. 20 


T 


nt the Rule in the Latitude now contended for. 


a Qui 


hich w Caſe is certainly good Law, but the Concluſion 
drank Fneral, and without a proper Guard; becauſe in 8 
, 7 ſanner it is laid down by them it ſeemeth to imply, 
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were pardoned: with an Averment that neither hy 


agreed that the Defendant was witbin the General! 


was the Offence and Miſdemeanor againſt ibt 


leaſt it leaveth it in ſome Meaſure doubtful whethy 


charged that he gave the Mortal Stroke on the 1 
February in the 13th Year of the Queen, and thy 
Party died of that Stroke on the 18th of June fol 


ter is not; the only Doubt was, whether the 68 
Pardon did reach his Caſe. Becauſe till the Dal 


Ad could operate ſo as to pardon a Felony which wi 
then compleated. 7 


mencement before the Pardon took place, and 


that every Degree of Homicide is within the 
which intervened betwixt the Stroke and Dea 


ſo or not. | AY . 
Corx's Caſe was no more than this; he was in 
before the Coroner for Manſlaughter, and the Indi 


Upon his Arraignment he pleaded an Act of Gener| 
don, by which all Felonies, Offences, and Miſdeme 
(not therein excepted) committed before and uni 
14th Day of February in the 13th Year of the 


the Offence laid in the Indiftment are within the E 
ons of the AQ. „ | 
Has the Indictment been for Murder as in thi 
ſent Caſe it is, this Averment had been evidently 

and conſequently his Plea could not have been ally 
For Murder is expreſsly excepted, though Man 


the Party no Felony could be ſaid to have been 
mitted by him ; and the Party dying after the Dy 
which the Act took place, it was doubted whethe 


Tux Court took time to conſider ; and after 


don. Becauſe, faith the Book, the Stroke wi 
* Occaſion of the Felony ; the giving of which df 


*© which is pardoned by the Ad; and therefore 
* thing enſuing from that Offence is likewiſe parc 
Theſe Words, I own, are pretty General, and Il 
ſtood alone might beget ſome Doubt : But | think 
are ſufficiently explained by the Caſe, and amount 
more than this, That the Felony having had its U 


pardoned by the AA (tor Manſlaughter was pardonell 
Priſoner was intitled to the Benefit of the Fl 
though the Felony, was not compleated by the Del 
the Party 'till after the Act; that the Pardon 
Operate in favour of the Priſoner, in the ſame m 
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| 
e ud have done if the Felony had been compleat 
eat the AR, and in no other manner, - = 


* 


-nx is a like Caſe in Dyer where the Point is left 


the pl 
rmined, but the Book ſaith expreſly that the In- 6 


as ind 


nt was de Morte bominis, ſed non ex Malitid pre- 
ade, /e per Murdrum. | JO 
he 11 how will theſe Caſes affect the Priſoner at the 


d re Court in Cole's Caſe carried back the Felony 
fol ation to the Time of the Stroke, in order to intitle 
eri the Benefit of the Pardon; for the Felony; had 
dene complented before the AF, was pardoned by the Act; 
| uni this Caſe, the Priſoner cannot poſſibly avail hims 
the any ſuch Relation, ſince the Crime. he ſtands 
ber Md with is expreſly excepted. : 1 
e Eu iors, could he have pleaded the Act in caſe it 


en neceſſary for him to have pl-aded it? He could 
For while the ſpecial Pleading of a Statute-Pardon, 
ch there were Exceptions of Perſons and Crimes, 
ceſſary, it was always incumbent on the Party to 


in the 
-ntly 
n allo 


dana at neither he, nor the Offence laid in the Indifiment 
ne Galt hin the Exceptions of the AM. This the Priſoner 
e De Bar could not have done; and conſequently he 
been not have been intitled to the Benefit of this AQ; 
he Dol ough the Act now under conſideration, hath diſ- 
bethet vith this manner of Pleading, and given the 


the Benefit of the Pardon on Evidence upon the 


ich Wa 
que, yet ſtill if it appeareth to the Court ei- 


aſter at the Party is excepted by name, or that the Of- 
enen barged on him is excepted, the Court cannot give 
ke vu e benefit of the Pardon. Sn eo OR 
nich Mors intended to be pardoned had been put to 


the 


efore 
pardoſ 
and if! 


Difficulties in pleading Specially : they had failed . 
int of Form, or in Point of Time, or in ſone 
Circumſtances neceſſary to render their Plea avail- 

them: to eaſe them of theſe Difficulties, and for 


think | urpoſe only, all the Acts of general Pardon ſince 

nount iWſioration, have taken away the neceſſity of ſpecial Bi 
d its s. But the Law in other reſpects ſtandeth juſt A! 
, and P's before; the Facts which formerly were to be ——— 
one pleaded, muſt now appear upon Evidence to be 14 
ne L | otherwiſe the Party cannot have the Benefit of the 1 
e Lei | 3 . 
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THE REPORT, 
TRE jury found the Priſoner guilty. And h 
Judgment of Death as in Caſes of petty Trealay 

was accordingly executed. 
NM. B. Sou learned Men ſeem to have been 
2 « Diſiculty to account for the true grounds of the 
1. E. 6. c. 12. which enaQteth © That from hd 
_ ** wilful Poiſoning ſhall be deemed wilful Murder d 
© lice prepenſed; and that the Offenders ſhall ſuf 
s in other Caſes of wilful Murder of Malice prep 
11. Co. 32. a. Lord Chief Juſtice Coke is of Opinion tha 
| Proviſion in the Statute was a needleſs Caution; 
wilful Poiſoning was undoubtedly Murder of Mali 
penſed, and as ſuch, ſaith he, was outſted by th 

| and 25th H. 8. 

Kel. 52. Lorp Chief Juſtice Taking” upon the Author 
| Juſtice Jones, ſaith that the Statute of 1. E. 6. u 
| declaratory of the Common Law, and an Afirny 
it. © b 


S 
© 


Lorp: Holt accounteth for this A& another wy 
aſſigneth two Reaſons ; firſt, killing by Poiſon di 
come under Bra#on's Definition, Manu bominum j 
trata; but what doth Bracten mean by Manu bm 
or as he expreſſeth himſelf in a parallel Place, . 
ab Homine facta? His own Words will beſt expli 
meaning, ** Ef eſt Homicidium, occiſio ab Homine fal 
Lib. 3. C. 4. enim a Bove, Cane, vel alia Re, non dicitur, 20] 
*“ prie Homjicidium. » And in the Chapter Cited bf 
Lordſhip, ** Item a manu Hominum, dicitur, ad dif 
© tiam eorum qui a Beſtiis Occiduntur, „— oo 
K mortui ſunt per infortunium.” He plainly men 
Homicide by the interventids of human means, nk 
more. 
His Lordſhip's . Reaſon i is, that wilfo Pa 
ing did not come under the worde of 13. R. 2. 
Words of the Act are,“ murdered or flain by awath 
* fault, or malice prepenſed.” It might not in ſnd 
of Speech come under the Words awazt, or 40 
but certainly, a Man who is wilfully poiſoned, 1s 
dered of Malice prepenſed. 
[ believe it never was doubted, whether wilful Pa 
ing, the moſt deliberate, inſidious, and hateful Oi 
againſt the Life of Man, and at the ſame time the! 


caſily perpetrated „was a ca pital Offence at common, 


Kel. 125. 


i 
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W. erntient Authors ſpeak of it as a Species of a wil- 


elonious Homicide. Bracton particularly in the L. 4. c. 4. xc. | Lo 
cited in part by Lord Holt, ſpeaketh of it in that c. 18. S. 5. þ 


een | and F/-ta ſaith that in his time Men were drawn = 
the anged, and Women burnt for it. 5 L. 1. c. 37. 
5 re the true Ground of the Statute of the 1. E. 6. 3 

r0 


this; the 22. H. 8. had made wilful Poiſoning high ,,, H. e g 
Won, and had expreſly excluded the Offenders from 
. and directed that they ſhould be boiled to Death. O 2 8. 2. 


I. E. 6. reduced all Treaſons to the antient Standard 


4 25, E. 3. This was a virtual Repeal of the 22. 
"OO 2nd {o in the Judgment of the Parliament it be- 
) 118 neceſſary to make ſome new Proviſion for the Caſe 


ful Poiſoning, which undoubtedly deſerved a capi- 
uniſhment ; accordingly by the 10th Section of the 
the Offenders are outſted of Clergy. And the 13th 
eth, not in Afirmance of the common Law as Ke- 
Wuppoſeth, but by way of Revival of it, that the 
ce ſhall from thenceforth be deemed wilful Murder 
ce prepenſed, and that the Offenders ſhall ſuffer 
orfeit as in other Caſes of wilful Murder of Malice 144 
_ 3 ; 3 fl; 
Ws taking away Clergy by expreſs Words, which is 
by the 10th Section, was in my opinion, though 


ne al © thinketh otherwiſe, abſolutely neceſſary ; becauſe 23. 12 
Ir, ad N 28 ? aue 23. and 25. 
i * ditatutes, which ouſted Clergy in the Caſe of wilful H 8. 
1 if der, were made while the Offence of wilful Poiſong- 

_« F< ot tall under the Denomination of Murder, but 


igh Treaſon, in which the Crime of Murder was Dyer. 50. 
ed: And conſequently, thoſe Statutes could not R. 13. b. | 

the Offence of wilful Poiſoning , and though per- 
the bare Repeal of the Statute: which made the Of- 


wy 1 high Treaſon, might have reduced it to the rank 
* od in at Common Law, it was however thought 


adviſable to do it by an expreſs Proviſion, which is 
by the 13th Section. 8 ag 
ur Parliament of the 7th of Queen Anne plainly 
eeded upon the ſame cautious Principle, in a Caſe )- An. ©. St, 
tly ſimilar to this; I mean with regard 10 certain 
al Offences, which by the Law ot Scotland were 
-high Treafon there. 
ur fiſt Se ion enacteth that, after the firſt of July 
no Offences ſhall be high Treaſon or Miſpriſion of 

3 c | high 
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high Treaſon within Scotland, but thoſe that 20 

Treaſon or Miſpriſion of high Treaſon in Englay, 

the ſeventh Section, reciting that the Offences h 

N ; enumerated, had been by ſeveral AQs of Parlian 
= Scotland declared to be high Treaſon, but that a 
i} aid firſt of Fuly the aforeſaid Ace of Parliament wil 
1 | no Force or EffeA, enacteth, that thoſe Offence 
after the ſaid firſt Day of July be deemed capil 
fences; and that the Offenders therein ſhall (uf 
be tried in the ſame Manner as by the Laws df 
is provided in the caſe of other capital Crimes. 


The Caſe of William YoRK. 
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T Bury Summer Aſſizes 1748, William In 
Boy of ten years of Age, was convicted 
ord Chief Juſtice Millis for the murder of 20 
about five years of Age, and received ſentence of | 
But the Chief Juſtice, out of regard to the tender] 
134 PY of the Priſoner, reſpited Execution, ?till he ſhould| 
4:78 an opportunity of taking the Opinion of the reſt 
>" Judges, whether it was proper to execute him « 
upon the ſpecial Circumſtances of the Caſe ; whi 
reported to the Judges at Serjeants Inn in Mich 
Term following. Ig | 
Tux Boy and Girl were Pariſh Children, putt 
the Care of a Pariſhioner, at whoſe Houle they! 
lodged and maintained; on the Day the Murder} 


CCCP 
Fame SS 7 N 


er Nee nere 
8 7 


| pened, the Man of the Houſe and his Wife went 
1 their Work early in the Morning, and left the Ol 
uf in Bed together; when they returned from work 


Girl was mifling ; and the Boy being aſked what 
come of her; anſwered, that he had helped her if 
put on her Cloaths, and that ſhe was gone he knel 
whither. Upon this, ſtrict ſearch was made il 

Ditches and Pools of Water near the Houſe, from 
prehenſion that the Child might have fallen in 
Water. During this ſearch, the Man under whol 
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; the Children were, obſerved that a heap of Dui 
14 the Houſe had been newly turned up; and upon 
* | ving the upper part of the Heap, he found the bl 
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lud about a Foot's depth under the Surface, cut 
angled in a moſt barbarous and horrid manner. 

ox this Diſcovery, the Boy, who was the only Per- 

'nable of committing the Fact, that was left at home 


denied. 


ed, but perſiſted ſtill to deny the Fact. At length, 
cloſely interrogated, he fell to crying, and ſaid he 
{ tell the whole Truth. He then ſaid that the Child 


Wt of the Bed, and carried her to the Dung Heap; 
with a large Knife, which he found about the Houſe, 


oried her in the Dung Heap; placing the Dung 
raw that was bloody under the Body, and covering 
with what was clean; and having ſo done, he got 
r and waſhed himſelf as clean as he could. 5 
WHE oy was the next Morning carried before a 
bouring Juſtice of the Peace, before whom he re- 
d his Confeſſion, with all the Circumſtances he had 
a to the Coroner and his Jury. The Juſtice of the 
every prudently deferred proceeding to a Commit- 
8, till the Boy ſhould have an opportunity of recol- 
g himſelt., Accordingly he warned him of the 


he ſtood charged with, and admoniſhed' him not to 
ig himſelf. And then ordered him into a Room, 


to him 


mitted to Gaol; d 
the Trial, Evidence was given of the Declarations 
fe mentioned to have been made before the Coroner 
his Jury, and before the Juſtice of the Peace ; and of 
) Declarations to the ſame Purpoſe which the Boy 
eto other People after he came to Gaol, and even 


the Child, was charged with the Fact, which he 


ue the Coroner's Jury met, the Boy was again 


Wn uſed to foul herſelf in Bed; that ſhe did ſo 
Morning (which was not true, for the Bed was 
ed and found to be clean) that thereupon he took 


rin the manner the Body appeared to be mangled, 


er he was in, if he ſhould be thought guilty of the 


Fe none of the Crowd that attended ſhould have ac- | 


"HEN the Boy had been ſome Hours in this Room, 

e Vittuals and Drink were provided for him, he was 

Wt a ſecond Time before the Juſtice, and then he 
ted his former Confeſſion ; Upon which he was 
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down to the Day of his Trial. For he conſtantyj 
the ſame Story in ſubſtance, commonly adding thy 


Evidence, with ſome other . Circumſtances tend 
corroborate the. Confeſſions, he was convicted. 
Dor this Report of the Chief Juſtice, the |, 
having taken time to conſider of it, unanimouſly ag 


/ 


the Report, which are undoubtedly tokens of wf 
Lord Cbief Juſtice Hale ſomewhere calleth a | 


"—_ 


ture, ſuch as in the preſent Caſe the murder of jg 
Children, poiſoning Parents or Maſters, burning Hl 


and which they may in ſome Circumſtances be u 


the taking away the Life of a Boy of ten Years old1 
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Devil put him upon committing the Fact. Upal 


1ſt, THA the Declarations ſtated in the Report 
Evidence proper to be left to the Jur. 
_ adly, Thar ſuppoſing the Boy to have been 2 
of this FaQ, there are ſo many Circumſtances ſtil 


vous Diſcretion, that he is certainly a proper Subjc4 nl 
capital Puniſhment, and ought to ſuffer ; for it va 
of very dangerous Conſequence to have it thought WM 
Children may commit ſuch atrocious Crimes with lull 


THERE are many Crimes of the moſt heinow] 


&c. which Children are very capable of commiti 
firong Temptations to commit : and theretore, th 


favour of Cruelty, yet as the Example of thish 
puniſhment may be a means of deterring other Chi 
from the like Offences; and as the ſparing this! 
merely on Account of his Age, will probably have 2 
_ contrary Tendency, in Juſtice to the Public, thel 
ought to take its Courſe; unleſs there remaineth 
Doubt touching his Guilt. . 1 
In this general Principle all the Judges concuf 
But two or three of them, out of great Tenderneß | 
Caution adviſed the Chief Juſtice to ſend another Rep 
for the Priſoner ; ſuggeſting that it might poſſibly 2 
on further inquiry, that the Boy had taken this M 
upon himſelf at the Inſtigation of ſome Perſon ot d 
who hoped by this Artifice to ſcreen the real Off 
. . 77 
ACCORDINGLY the Chief Juſtice did grant 08 
two more Reprieves; and deſired the Juſtice of theft 
who took the Boy's Examination, and alſo ſome © 


— 9 

f | | | | | | 1 | 

ntl in whoſe Prudence he could confide, to make = | | 
u gen Enquiry they could into the Affair, and re- 
po him ; at length he, receiving no further light, ; 
| 


nan cd to ſend no more Reprieves, and to leave the 
o the Juſtice of the Law at the Expiration of 
de |. but before the Expiration of that Reprieve, 
on was reſpited 'till further Order, by Warrant 
port. e of the Secretaries of State. And at the Sum- 
| Nies 1757 be bad the Benefit of his Majeſty's 
en , upon Condition of his entering immediately into = 
Wiell: Service. 5 


ba 
ubje The Caſe of ABRAHAM EvaANS. 
t wou . 


uoht WA" the Seſſions at the O/d Baily in May 1749, Jobn 
1th ln ſoery and Abrabam Evans were indicted, Avery 
 MWatcly ſtealing from the Perſon of Sir Giles Payne, 
inous Wk Handkerchief, Value 12d; and Evans for felo- 
of jd receiving the ſame, knowing it to be ſtolen. 
ng Heger was found guilty to the Value of 10d. and 
mmiugggered to be tranſported for ſeven Years. Evans 
s be u ewiſe convicted of receiving the Goods knowing 
e, mae be ſtolen, but Judgment was reſpited as to him, 
rs oldt doubt whether ſentence of Tranſportation for 
this ears can be given againſt him upon the Statute 
r CH 6, 1. in regard the principal Felon is found 
this of Petty Larceny only. 

ve 2 ebend Vacation following the Judges met at 
„ the n to conſider of this doubt; and they agreed, 
aineth , that no Judgment can be given againſt Evans, 
Verdi on the 4. Geo. 1. ; . 
conculne though that Act is expreſs, that Perſons condicſed 
derneb WM g or receiving ſtolen Goods, knowing them to be ſto- 
er ke be tranſported for fourteen Years, yet ſtill, it 
ibly an Perſons legally convicted; Perſons convicted 
this M baries aſter the Fact under the Statutes of 3.4. i 
n of 088 57. :nd 5. J. But this Man ought to have been | Il 
al Of ©, the principal Felon being convicted of Petty _ | 
7 only; and indeed the Indictment againſt Avery 
rant 0888's Potty Larceny, Evans ought not to have been 
of the en his Trial. For the AQs which make Receivers | „ 
ſome di — of | 
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of fiolen Goods Weng acceſſaries to Felony 
de underſtood to make them Acceſſaries in ſug 
only where by Law an Acceſſary may be; 4 
can be no Acceſſary to Petty Larceny. 
; Accordingly, at the next Seſſions, Fu 
diſcharged. | _ 


Ar the Old Baily * in April! 1755 1 
Clarke was brought to his Trial, and it being: 
great expectation, the Court and all the Paſſage 
were extreamly crowded ; the Weather too wa 
than is uſual at that Time of the Year. 

Many People who were in Court at this time! 
ſenſibly affected with a very noiſome Smell; and| 
peared ſoon afterwards, upon an Inquiry ordered 
Court of Aldermen, that the whole Priſon of \\n 

and all the Paſſages leading thence into the Coun; 
in a very filthy Condition, and had long been ſo. 

WHAT made theſe Ciruumſtances to be at ali 
ed to was, that within a Week or ten Days at ml 
the Seſſion, many People who were preſent | 

_ Clarke's Trial, were ſeized with a Fever of thet 
nant Kind; and few who were ſeized, recovered, 

TAE Symptoms were much alike in all the Pat 
and in leſs than fix Weeks time the Diſtemper a 

ceaſed. 

IT was remarked by ſome, and I mention it“ 
the ſame * Remark hath been formerly made 0 
Occaſion, that Women were very little affectei 

1 not hear of more than one Woman who took the 
| He in Court, though doubtleſs many Women were ti 
| | IT ought to be remembered that at the time thi 

_ aſter happened, there was no ſickneſs in the Gad 
than is common in ſuch Places ; this Circumſtance 
diſtinguiſheth this from moſt of the Caſes of the ik 
which we have heard of, ſuggeſteth a very prope 
tion: Not to preſume too far upon the Health of if | 
— becauſe the Gacl-Fever is not — the Pri na 


a „ - ” " 
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have been greatiy neglected, the putrid Effluvia 
he Priſoners bring with them in their Cloaths, 
cially where too many are brought into a 
St together, may have fatal Effects on People 
accuſtomed to breathe better Air; though the 
retches, who are in ſome meaſure habituated to 
mes of a Priſon, may not always be ſenſible. of 
at Inconvenience from them. 
Perſons of chief Note who were in Court at 


Wiices of the Common Pleas, Charles Clarke, Eſ- 
Ne of the Barons of the Exchequer, and Sir Daniel 
„, one of the Aldermen of London. Of leſs note, 
leman of the Bar, two or three Students, one of 
der-ſheriffs, an officer of Lord Chief Juſtice Lee, 
tended his Lordſhip i in Court at that time, ſeveral 
Jury on the Middleſex Side, and about forty other 


| Juſtice FO of whom I can ſpeak from a long 
learned in his Profeſſion, and of great Integrity. 


derſtood, begat in him a ſtrong and early Attach- 
o his Majeſty and his royal Houſe ; which was, if 
be allowed the Expreſſion, his ruling Paſſion on to the 
f his Death. 
was, through an openneſs of Temper, or the 
of Virtue habitual to him, incapable of recom- 
ng himlelt by that kind of low aſſiduous Craft, by 
we have known ſome unworthy Men make their 
d the Fayour of the Gfeat. 
WEVER, his Merit was not 88 He was 
pointed Attorney General of the Dutchy and one 
Majeſty's learned Council; then Steward of the 
Court; afterwards a Baron of the Exchequer ; 


eas. 
his judicial Carne he conſtantly paid a religious 


to the merits of the — in the light the Caſe 
appeared 


without doubt, if the Points of Cleanlineſs ve} | 


Wc and died of the Fever were, Sir Samuel Pennant 
Mayor for that Year, Sir Thomas Abney one of 


whom Buſineſs or CUrouy had brought thither. 


mate Acquaintance with him, was a very wort 


Zeal for the Intereſt of his Country, which he 


Iſt of ah, one of the Juſtices of the Court of Com- 


75 
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Pain ; and ſome of the Jury doubting whethel 
deſiring ſhe might be removed into a private ki 


{worn, declared, that according to the beſt of 
ment, and ſhe had born twelve Children herſcl, 


| Houſe of one Mr. Fakney at Hackney, and ſtealug 
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appeared to him: and bis Judgment very ſeldon 
him. | 


' In ſhort, when he died, the World loſt a x 
ble Man, his Maj jeſty an excellent Subject, and 
lic a faithful, able Servant. + 


Nec Me — pigebit. 
The Caſe of ELIZABETH Me avon, 


T Newgate Seſſions January 1750, pred 
Chief Lada Parker, Mr. Juſtice Foſter, | 
Juſtice Birch, Elizabeth Meadow was brought y 
Trial for ſtealing out of a n Houſe to th 


Wurz the Proſecutor was giving his Ei 
was obſerved that the Priſoner was extreamly di 
ſed, frequently fainting and ſcreaming out 281 


not the Pains of Labour on her, the Court deli 
Matron-like Women to go to the Bar to her: 


was immediately ordered, and the Women va 
her. One of them ſoon ror adds returned, all 


ſoner had the Pains of Labour upon her, thoug 
before her Time. The Court thereupon ord 
back to Newgate, and that proper Care ſhould 
of her there; and diſcharged the Jury of her, 


Jon Nr Caſe. 
AT the ſame Seſſions John Nutbrown and Mi 
brown were indicted for Burglary in the 
Goods, It appeared by Mr. Fakney's Evidenck! 
held this Houſe for a Term of Years "which Is not 


red, and made uſe of it as a Country Houſe in the d 
his ied Reſidence being in London, That about 


© 
by #4 yy" 22 * * 
r A AR IT ESE: - 


1 


e laſt Summer, he removed with his whole 
o his Houſe in the City, and brought away a 
ble Part of his Goods : That in November laſt 
ſe was broke open and in part rifled ; upon 
removed the Remainder of his Houſehold Fur- 
xcept a Clock, and a few old Bedſteads, and 
mber of very little Value; leaving no Bed or 
Furniture, or any thing elſe for the Accommo- 
a Family, Mr. Fakney being aſked whether at 
De he ſo disfurniſhed his Houſe he had any In- 
pf returning to reſide there, declared that he had 
to any ſettled reſolution whether to return or 
t was rather inclined totally to quit the Houſe, 
t it for the Remainder of his Term. OT x 
Fact the Priſoners were charged with was ſuf- 
proved; and was committed about Midnight 


8 Evi of January laſt. ET BE 5 1 

mh a Court was of Opinion, that the Proſecutor hav- 
4 5 ois Houſe, and disfurniſhed it in the manner be- 
ether! 


ntioned, without any ſettled Reſolution .of re- 
but rather inclining to the contrary, it could 
er theſe Circumſtances, be deemed bis dwelling 
the Time the Fact was committed. And ac- 
directed the Jury to acquit the Priſoners of the 


irt deſi 
her: 
vate N 
zen u 


ed, A, which they did, but found them guilty of 

ſt ot in ſtealing the Clock and ſome other ſmall mat- 

erſeh ed they were ordered for tranſportation. 
thou. War the Owner quitteth the Houſe, Ani- 


n orcel 
ould If 
her, 


rtend!, it may ſtill be conſidered as his Manſion 
though no Perſon be left in it ; many Citizens, 

e Lawyers, do ſo from a Principle of good Hul- 

in the Summer or for a long Vacation. See Pop. 

4 Co. 40. and MSS. Denton and Cbapple. A 
Pon a Burglary in the Houſe of Mr. Nichols, Eaſ-. 

0nsS 10. W. 3. But there muſt be an Intention of 


and He, otherwiſe it will not be Burglary. 

the df ny A 1 . ; 

ſtealin Joann Howarv's Caſe. 

dence i 1 2 3 | 
00 the O/a Baily, July 3. 1751, preſent Lord Chief 
| the en Larter, Mr. Juſtice Fofter, and Mr. Juſtice 


Fehn Howard was indicted on the Statute for pri- 10. 11. W.3. 
8 vately C. 23. 
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this Caſe might with Propriety enough be laid u 
Goods of Jobn Day, as they are in the ſecond 
ſince he had the Charge and Poſſeſſion of then 
made him anſwerable to his Principals for them; 
the ſame Objection recurreth, his Warehouſe v 


able Thing which may happen to be put there. 
with regard to Warehouſes, The Goods ſhould b 


8 3 A Y ad x 4 9 9 k . . * 1 
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vately ſtealing Goods the property of Meſſ. N 
Co. in the Warehouſe of Jobn Day. There wy 
Count in the Indictment, charging that the] 
ſtole the Goods of John Day i in his Warehouſe 
Tux Caſe upon Evidence appeared to be, f 
Day kept a Common Warehouſe by the Wa 
where Merchants did uſually lodge Goods inter 
Exportation, 'till they could have an Oppony 
putting them on board. The Goods in the lf 
were ſent by Fludzer and Co. to this Warehouſe 
to be put on board a Veſſel bound for 2 
were ſtolen by the Priſoner in this Warehouſe, 

THE Court was of Opinion that this is nf 
within the Satute. For by the Word Warebu/i 
Statute is meant, not mere Repoſitories for Gu 
ſuch Places where Merchants and other Fraden 
their Goods for Sale in the nature of Shops, andi 
Cuſtomers go to view them, And though thei 


Place of Sale, but merely ſafe Cuſtody. 

AccoRDINGLY the Larceny being fully pron 
Priſoner was by the Direction of the Court found 
of Larceny, to the Value laid in the Indictment, 
* of eg privately 1 in the Warehouſe, 


N. B. Ir hath been generally held, ind [ thit 
rightly, that the meaning of this AR with refl 
Shop-lifting is, that the Goods, &c. muſt be ſud 
uſually expoſed to Sale in the Shop, not any othe! 


think the ſame equitable Conſtruction ſhould tale 


as are uſually expofed to Sale in ſuch Places. 
AND though Coachhouſes and Stables, which it 
wi named in the AQ, are not Places for Sales z yell 
the ConſtruQtion of {a Penal a Law, I think it will fi 
amiſs to carry the ſame Equity as far as may 9e 


t * 


PO er 


r. WrHE REPO | To oy | 
The Goods ſhould be ſuch as are uſu- 


| in thoſe Places. e 
Ihath been very rightly held, that Money is not 


Mi. N 
- Waz 
the] 
ouſe. 
be, t 
8 Wa 
Inter 
DPOrty 
he Ind 
Wouſe i 


; although the Word Goods may in a large 
in Money and often doth, yet being connect- 
res and Merchandizes, the ſafer Conſtruction 


ris, Goods expoſed to Sale. WS 
it ſhall appear on the Evidence, as it often 


uſe t thoſe Places were broke open at the Time of 
is ny ny, the Caſe will not, in my Opinion, come 
eboul Ad. For the Words are, if any Perſon ſnall 
r Ce, which ſeemeth to exclude all Caſes, where 
Traue of Force is uſed to come at the Goods. 

, andy 5 | 


the 
aid t 
con( [ 
them 
lem; 
iſe wal 


_ Houſe of. Lr... 


„ had been in actual Rebellion, and were fled 


*. c. &c. ſhall ſtand attainted of high T reaſon, 
ent. furrender themſelves to Juſtice on or before 
) | : 


Day of July 1746. 


le, 


In cd thereupon his Lands in Scotland, were fur- 
h beized for the uſe of his Majeſty by order of 
| * t of Exchequer in Scotland, purſuant to the AQ. 


ky anted by the Act of the 19th. His Lordſhip c. 41. 
* e, purſuant to the laſt mentioned AQ, put in 
ld r to the Lands in the Court of Seſſion, by the 


t Aſſizes 1752, in the Caſe of George Grimes, in- 


| conhilted in Portugal Money not made curreat by 
non, but commonly current. 


N 
_ aa . * 
W —_— 
1 mw Br , 
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Act with regard to any of the Places menti- 
Words being Goods, Wares and Merchan- 


Ala Statute will be, to confine it to Goods 


of ALEXANDER Lord PrrsLIoo, in the 


ice, it is enacted that the ſaid Alexander Lord 


Ne manner ruled upon the ſame Principle, at Maid- 


the Statute 24. Geo, 2. c. 45. for ſtealing a conſider- 
of Money out of a Ship in Port. Though great 


Name 


Pitſſigo did not ſurrender in Obedience to the _ 
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n A& paſſed in the 19th of Geo. 2. reciting, 19. Geo. 2. 
Alexander Lord Pitſligo and other Perſons there- c. 26. 


oth of Geo, 2. upon a Preſumption that he 20, Geo. 2 
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Name of Alexander Lor d Farbes of Pitſligo; fell 
that his Anceſtor was, by Letters Patent hey 
the 24th of June 1633, enobled, and created 
1 Scotland by the Name, Stile and Title of Ly 
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4 Pitſligo, which Title is now deſcended on him. 
'F ſiſted that he is not named in the AQt of Atta 
'F * conſequently doth not ſtand attainted; nor are) 
| FY lubjeQ to forfeiture, ohh) 
= To this Claim the King's. Advocate put iy 
| i ſwer, by which he admitted the Patent of Ci 
a ſtated in the Claim; but inſiſted, that the Cy 
It the Perſon meant and ſufficiently deſcribed by 
1 In proof whereof he alledged, that his Lordſhy 
N Anceſtors have been moſt commonly named al 
ik 7 bed by the Title of Lord Pitſligo: Particularly 
0 | Parliament, Rolls, and Minutes of Parliament 
1 5 Proceedings and Family Settlements. All vi 
1 made out in Proof, or admitted by his Lordſhj 


Tu Cauſe coming on to be heard in the 
Seſſion, their Lordſhips pronounced their Int 
by which they find, That the ſaid Alexander La 
of Pitſligo is not attainted by the AE of the 1900 
2. and therefore ſuſtain his Claim, and decree} 
to be delivered to him. It: oO 

FROM this Interlocutor his Majeſty's Advodil 
halff of his Majeſty appealed ; and the Cauſe 


K 
SY LA * 
e Hit 


hearing in January 1750. LE 

THE Lords fat ſeveral Days upon it. Ti 

ſtated in the Caſe on either ſide were made out! 

or admitted at the Bar: and a great deal was {all 

Council on both ſides on the DoQrine of Miſnol 

proper Addition, and the want of Addition i 
Proceedings; and how far defects of that Kind! 
may not be aided, But the true Point was tho 
'ie in a much narrower Compaſs, viz. whether! 

pondent is the Perſon named in the AR of thel 

| Seo. 2. and whether he be ſufficiently deſcribe 

Name and Title of Alexander Lord Pitſligo. . | 

war was inſiſted on by his Lordſhip's Cound 
Mr. Hume though the Legiſlature in deſcribing Perſons or T 
and Mr. For- not bound by the ſtrict Rules of Law, by wha 
rettet. cial Proceedings: are governed; yet in an AQ bf 
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+ which is the Subject of the preſent Queſtion, the, 
-ſons who are Objects of it ought to be deicribed by 
ir proper Names; {6 that one Man may noi ſuffer for 
Act or Default of ano ter. i 
Ir is admitted; that the Anceſtof of this Lord was 
bled by the Name, Stile and Title of Lord Forbes of 
j/ligo, and that this Title is deſcended on him. This 
Ine therefore is his proper legal Name and no other ; 
T& Titles of Dignity have been always held to be Par- 
I,,, „ 
W Miſtake in the Chriſtian Name in an Act of the 
e Kind hath been adjudged in the Houſe to be fatal: 
ugh every Body knew who was intended by the Act, 
every part of the Deſctiption exactly ſuited that \ 
rſon, and no Body elſe; | „ 5 : 
Ir was a Caſe on the Act of the firſt of Geo. th | LY 
ich enacted, that if Major General Thomas Girs 10 
„ Laird of Achintoule arid other Perſons therein named; _ 
uld not ſurrender by a certain Day they ſhbuld ſtand | ith 
ainted. The Name of the Major General, who in- 44 
Ed was Laird of Acbinioule, and was intended by the 1 
= was Alexander, and not Thomas. And the ſingle Point kl 
Judgment in the Caſe was, whether Major General Alex- ; 
fer Gordon, Laird of Achintoule was attainted by the Act. 
ur Court of Seſſion in Srotland adjudged that he 
not; and upon Appeal to this Houſe by the Com- 
Wiloners for forfeited Eſtates, the opinion of all the 
ges was taken upon this Queſtion “L 
Wurrurk, if Major General Alexander Gordon, 
rd of Achintoule had been brought to the King's Bench 
and Execution prayed againſt him, the Court would 
oute awarded Execution ? and the Judges having con- 
as fed together, the Lord Chief Juſfice of the Court of 
Aion ss Bench delivered their Opinion, that the ſaid 
n in ort could not award Execution againſt Alexander; be- 
Kind AP © in awarding Execution they muſt purſue the Ac of 
a; io lament on which the Judgment is founded. 
«cher upon the decree of the Court of Seſſions was affirmed; 


- 1. The Queſtion and Anſwer of the Judges are here copiet 

cribeſgg the Joutnal. Mr Peere Williams's Report of the Judges 

22 dere not cortect. He is miſtaken too in ſaying that it 
Cound | E from a Judgment of the Commiſſioners for forfeit- 

's of TR ites. It was an Appeal from a Decree of the Court of 
Which al on gre anded on the « a 3 Geo. I, © 22. 8. 7. 8. "5 8 
\& ſof : 1 rr Thi 
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$2 THE REPORT. 
| Tux like Judgment was ſoon afterwards given by 
Houſe in the Caſe of Patrick Farguarſan, who wei 
. tended to be attainted by the ſame Act, but was they 

by miſtake called Alexander Farquarſon, 


oy 


A Miſtake in an AQ of Aitainder with regard 
name of Dignity, which is the preſent Caſe, hath by 
likewiſe held to be fatal. It was in the Caſe of That 

Ormond, who being no Knight, was attainted by A040 

Parliament by the name of Thomas Ormond, Kngl 

And it was held he loſt nothing by the Attainder, 

that the Act as to him was void. For, faith the hl 

it cannot be intended that he was the Perſon attain 

ſince the Word Nuigbt is part of the Name: and f 

mas Ormond could well ſay that there is no ſuch Perl 

as Themas Ormond, Knight, in Rerum Natur. * 

. , Hap the Reſpondent been taken after the time li 

_ ed for his ſurrender, he could not have pleaded any thy 

in bar of Execution beſides the Miſnomer, which 

could have verified by his Patent of Creation; al 

that caſe Execution could not have been awarded agi 
bim, conſequently he ought now to have the Benefit 

the lameEles. . 

On had he been pardoned by the Name of Lord 

5 Vigo, and afterwards indicted by the Name of Lord i 

bes of Pitſligo, that Pardon would not have availed hi 

| And it would ſound extremely harſh to ſay, that an 

. of Attainder ſhall receive a more liberal Conſtrum 

than a Charter of Pardon; or that the ſame Dely 

tion of the Perſon ſhall in ane Caſe be ſufficient to de 

ie Bk him, which in another would not be ſufficient to ſavelil 

ney. Ius Council for the Crown inſiſted that the whol 

Mr.Sollicitor, teducible to two Queſtions : whether the Reſpondel 

dhe Perſan intended to be attainted ? and if fo, whe 

he is deſcribed with ſufficient Certain 

* It was obſerved by the Sollicitor General, that there 

original Report of this Caſe extant : it is cited in the te 

Book by one of the Judges in his Argument on another vu 

And there is room to doubt whether it did ever really com 

Judgment, or was not rather a Caſe put by the Judges 1 

PE of Illuſtration. For Thomas Ormond, Knight, was ati 

Cotton's Re- by AR of Parliament in the 1. of Ed. Atk, and in the 

cords 670. Fdiv. 4th, the Attainder was reverſed by Parliament, fol 

6571. Ne 20. probably the Caſe never came in Judgment elſewhere. "i 

and 690. Ne ever, as the other Judges admitted the Caſe to be good 

27. the Book is in an authority to the Purpoſe for Which 11 

| cited by the Council for the Reſpondent. 
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kur gro Op 
rar Legiſlature is not confined to any preciſe forms 
Epreſſion, if their meaning appeareth with ſufficient 


tainty; that, and that alone is the true Rule of Con- 

on in all: Cafed whatiþever. 5 1 005 55 AT. 

WIr RH regard to Acts of Attainder, and Acts of the 

Kind with that which is the Subject of the preſent 

hate, much greater Latitude hath in all Ages been 

n in deſcribing the Perſons intended, than is com- 

ned of in the preſent Caſe ; and yet thoſe Acts have 

their full effeA. on the Perſons and Eſtates of thoſe 

have been the Objects of them. But if the preſent 

Aion ſhould prevail, thoſe Attainders, and all Pur- 

es made under them, would be ſhaken at once. 
the Act for the Attainder of Queen Katharine How- 33: H. 8. e. 
and her Accomplices, the Lady Rochford, who was *** 

Widow of the Viſcount Rochford, who had been for- 
ly attainted and ſuffered for high "Treaſon, is fre- 

tly named, ſometimes by the Style of the Lady Fane 
ford, at other times by, the Title of Fane Lady Roch- 
and is attainted. Neither of theſe Titles was in 
tneſs due to her; and ye t by both, different as they 
ſte is deſcribed in the AG MM.. 
the ſame Ac, the Lord William Howard, who was 

of the Sons of the Duke of Norfolk,-and the Lady 
jarine Howard his Wife, are attainted of Miſpriſion 


| Books by. no other Deſcription than Lord Willian''s 
be 8 of Oblivion, Sir Hardre/s Waller, Sir 2 Far. 2: c. 
batl Liveſy, Sir James Harrington, Sir Henry Mita: 8. 34.39. 


Sir Arthur Haſlerig, and Sit Henry Vane, among 225 8 


5, are excepted, without any fort of Notice whe- 
they were Knights or Baronets, or of what Order of 
nthood they were. SEES. 


an Act of the ſame Seſſion, Sir Michael Liveſy, by c. 30. 


l 5 5 b 
1 ſame general uncertain Deſignation, is, among 
, attainted of high Treaſon; and his Eſtate an : 


* Eſtate of Sir Hardreſs Waller, by the ſame uncer- 
Deſcription of their Perſons, are veſted-in the King 

Oe. fly mand 3 ð 4 a» 

Ad in the next Seſſion, the real and perſonal Eſ- 13 Car. 2. c. 

e Jobn Danvers, Sir Jobn Bouchier, Sir Henry * 

* may, dir James Harrington, and Sir Arthur Haſletig, 

| DS OVERT among 


THE REPORT. 
p with regard to thoſe concerned in the Aſſaſſina- 
Plot, they are deſcribed merely. by their Surnames; 


1 


et that Deſcription was thought ſufficient to reach 


ixer were all in ſtrictneſs of Law incomplete De- 


what is there in the preſent Caſe that diſtinguiſheth 
m thoſe? let it be admitted for Argument's Sake 


mitted too that he is deſcribed by his Chriſtian 
„ by his Dignity (Lord) and by his Barony ; by 


h his Anceſtors were frequently named in Acts of 


ament, in the Rolls of Parliament, in their famil 
ments, and in judicial Proceedings: and which he 


d, we have it all in proof, and then let any Man 


een thoſe Caſes and the preſent, if he can, 


ſide, thoſe of Alexander Gordon, Patrick Farquarſon, 


n, but a Deſcription not repugnant to Truth; thoſe 


adow of truth be applied to the Perſons propoſed 
intended; this diſtinction between incomplete and 
Deſcriptions is implied in the Anſwer of the Judges 


i Or on's Caſe, © In awarding Execution we muſt pur- 
kde Ad of Parliament on which the Judgment is 
ſl aded;ꝰ in other Words, we cannot go contrary to 
| j| 


uv Ydgment againſt Thomas; for the Law will not in- 
_ hat Alexander and Thomas are the ſame Perſon and 
4 uſt judicially take notice of legal Intendments. 


n the Caſe of Thomas Ormond, by Indictment of 
bomas Ormond, Knight, and Thomas Ormond Yeo- 

re two different Porn, for Knight being a Title 
| + & | of 


the 


ons of the Perſons, yet they were never yet ſaid to 
ſuffcient in the Caſe of a parliamentary Attainder. 


Io. Piſige is imperfeckiy deſeribed, that his full 
of Creation is not ſet forth in the AQ : but let it 


ile by which he was moſt commonly known, by 


uſed in Deeds executed by himſelf, and in his own 
rs, ſome of which have been read; let this be ad- 


ut the leaſt diſtinction in favour of his Lordſhip 
EE Caſes have been cited by the Council on the 
bomas Ormond, and one Anſwer will go to all of 
They do not reach the preſent Caſe. The pre- 
Queſtion is upon an incomplete Deſcription of the 


ptions were abſolutely falſe ; they could not with _ 


d we cannot award Execution againſt Alexander, 
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THE RE POR . 
of Dignity i is parcel of the Name; they are in legul 


timation as different Perſons as Men bearing ne 
em Chriſtian Names. 


Ir bath been ſaid that Lord Fi;fige, was kei 


taken, might plead his Miſnon:er in bar of Fyecy 


That is abſolutely. denied. He could not pleadaM 


mer: he could plead no other Plea than what al 


in the like Circumitances muſt plead, which is, % 


it not the Per ſen named in the, Af. ..'That is the orh 


ſue upon. which he could put his Caſe : on that 


which is a mere matter of Fact, he.muſt ſtand uf 


And upon that Iſſue we ſubmit the preſent Cafe, 

IT bath likewiſe been ſaid that were he to be pi 
ed by the Name of Lord Pitſligo, and afterwards ini 
by the Name of Lord Forbes of Pitſligo, ſuch a Pi 


would not. avail him. That likewiſe is denied. 


would be intitled to the full Benefit of the Pardon, i 
ing it with a proper Averment, that Alexander Lol 
bes of. Pitflig named in the Indictment, and At 
Lord Pitfliga named in the Pardon, is one and the 
Perſon; tor there would be nothing in this Averment 
trary to the Intendment of Law as, poſſibly, in dul 


Co different Chriſtian Names there might. 


9 


Tux Council having concluded, their Lordſti 
the following Queſtion to "ws, Judges, and adjoury 
the next Day. 

TRE great Grandfather 4 the. Reſpo ,ndent bei 
Letters Patent under the great Seal of. Scotland i 
Year 1633 created a. Peer of Scotland by the Til 
Lord Forbes, of Piiſlige, and the Reſpondent al 
Aneeſtors claiming under the ſaid Letters Patent li 
commonly uſed and ſubſcribed themſelves to Deel 
other Inſtruments, ſometimes by the Name or 9 
Forbes of Pitſligo, and ſometimes. Pitſti 9, and hi 
been commonly deſcribed and known * Prod 
ings and otherwiſe, as well by the Name or Styled 
Pitſligo as of Lord Forbes of Pitſligo, and the fad! 
pondent and his Anceſtors having been always entel 
the Rolls of the Parliament of- Scatland (except 


 * Se the Record in the Caſe * e 0¹⁰ uf 
Jet, cited 1 n Dr. Cameron g Caſe. 
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THE REPORT. 


Style of Lord Pitſligo ; and it not being proved or al- 


d 
. 


ent herein after mentioned called or known by the 


having ſurrendered himſelf to Juſtice on or hefore 


ir the Reſpondent is by Virtue of the ſaid Act attaint- 
of high. Treaſon by the Name or Title-of Alexander 
CCT 


4 


ugh incomplete in point of ſtrict Form, is not repug- 


Cordon, Farquarſon and Ormond; and bringeth it 


thoſe ſince the Reſtoration, can be ſupported.* _ 

Bur leſt by giving a categorical: Anſwer to the Queſ- 
as ſtated, they might be thought to give an Opinion 

a Matter of Fatt as well as oa the Point of Law (which 

yy will always avoid) it was agreed that my Lord 


puld acquaint their Lordſhips, that the Judges do not 
ume to give any Opinion whether the Reſpondent is 


and in a Proceeding in Weſiminſter-Hall would be 
Province of a Jury; but if their Lordſhips are ſatis- 
d that the Reſpondent is the Perſon named in the Act, 
e Judges are of Opinion that he is ſufficiently deſcrib- 
and well attainted by it. IR 

ACCORDINGLY the next Day my Lord Chief Juſtice 


ntioned, 


In the Proceeding againſt the Earl of March, upon which 
„is attainted in the 4th of Edw. 3, he is ſtyled through- 
i the Record, Roger de Mortimer. COL 


"” 


rate Act of Ratification paſſed in 168 1.) by the Name 


ſpondent was at or before the paſſing of the AR of Par-. 


Day ſpecified in the Act of the nineteenth Year of 
Reign of Geo. 2d. for attainting Alexander Earl of - 
iz, and others thercin named, of high Treaſon; whe- | 


ered the Opinion of the Judges to the Effect abovxe 


4 


-«d in this Cauſe that any other Perſon: beſides tbe 


me or Title of Lord Pitſligo; and the Reſpondent ” 


* 


Ar Judges upon Conference among themſelves ö 
ed, that ſuppoſing the Reſpondent is the Perſon in- 
ded and named in the Act, he is ſufficiently defcribed 
the Title of Lord Pitſligo - ſince that Deſcription, 
tto Truth; which differeth this from the. Caſes 


bin the Rule upon which alone many. of the Acts of 
tainder cited by the Council for the Crown, eſpecial- 


ef Juſtice in delivering the Opinion of the Judges 


> Perſon named in the Act; that being a matter of 
ct of which their Lordſhips are now the proper Judg- 


. Loxs 
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THE REPORT. 
Lon Chancellor ſpoke largely, declaring his Ca, 


currence with the. Opinion ot. the Judges in 
Law; and the Houſe unanimouſly reſerved _ y 6 


cytor and dilmiſſed the Claim.“ 


The Caſe of on Yn Eh. . * on 
6 Lord John nnn the * Land 60 


AMES Lord Drummond, commonly calle? Duled {1 
Perth, being ſeized in fee of the Lands and Early” 
8 Perth, by deed of Settlement dated the 16th DH ee 
** 1743. granted ſold and diſpoſed his ſaid Efe 
Thomas Drummond of Logiealmond, Eſq. and his. Hem 
bit redeemable in manner Ferein after mentioned, u uo pts 
Truſt for the Payment of all his the faid James's Deb er 
and ſubjec to his Debts and to ſome prior Charges a4 
ſubſiſting, upon Truſt to pay to the ſaid. Famer, urn 
his Life an Annuity of two burdred Pounds ſterling" 
and after his Deceaſe | upon the like Truſt for his W 7 
ther the ſaid Jobn Drummoend during his Life; and vai 
further "Truſt ta convey the Premiſes, object to Mer 
Debts and the ſaid Annuities, to Jobn Drummond b 
cle to the Grantor in Tail General, Remainder to tiff 
Siſter Mary Drum mond in Tail Geneis Remainder tk 
te Truſtee himſelf 1 in Tail TT Remainder to the 
| right Heirs of the Grantor. 
Ap upon further Truſt to pay to foil Wife az th 
Grantor ſhould marry, during her Life, an Annuity 
10,000 Marks Srots, for the ſep parate uſe of ſuch Wie 
and not tb be ſubject to the Graitor's Jui Mariti. 
| Turn foflowath the Power of Redemption to whid 
the whole di p'fition is made ſubjeR; viz. that after bi 
ment of the Debts of th Graben the Premiſſes bond 3 
redeemahle from the ſaid Truſtee, and from the ſaid Ja | 


Drummond che Uncle, and the ſaid Mary! Drummond, w 


8 The whole Anſwer of the Judge 2 as it angeth on uw 
Lards Journal i is ; That the Au. is fully and effeQu- 
« ally attainted by the AR of the 19th of Geo. ad. by the 
„% Name or Title of Alexander Lord Pitfhi 5. But the Lot} 
Chief Juſtice did deliver the Opinion with the Caution 
Reſer ve — as Fact of the Identity of the Perſon, # 
abave r heugh the Journal is font as to that Mat 
ter the Opinion lions | in . not being ſofficieat] 
3 in that Re: 3 w 


| * 


HE REPORT. 

eirs of their Bodies reſpeQively, by the Heirs of the 
male or female of the {aid Grantor, and tailing ſuch 
irs, by the Heirs of the Body male or female of the 
Ja Drummond his Brother, on Payment of 200 . 
ling to the T ruſtee his Heirs and Aſſigns at the Mar- 
croſs of Edinburgh :. or in their Abſence to the Pro- 
or any of the Bailiffs, Dean of Gild, or Treaſurer 
Edinburgh.  _ 8 3 85 
War the Time this Deed was executed Fames Lord 
\mmond the Grantor had entered into the treaſonable 
Ngagements with the Pretender, of which ſome Ac- 
Dat is given by Mr. Murray in the Trial of Lord Lo- 
. And his Brother the ſaid Fobn Drummond was a 
Wotain in the French Service: And both the Brothers 
Nerwards engaged in the Rebellion of 1945. i 
aurs Lord Drummond the Grantor, notwithſtanding 
W Diſpoſition of the Eſtate, continued in Poſſeſſion and 
W-cived the Rents and Profits to the Day of his Death; 
= Thomas Drummond the Truſtee knew nothing ot the 
Wed at the Time it was executed, never had the Poſ- 
Jon of it, or ſo much as ſaw it.. 
WY the AC of the nineteenth of George 2d, reciting , 

Wt the ſaid James Drummond and Jobn Drummond his e. 
ther and other Perions therein named did on or before 


re fled from Juſtice, It is enacted that if the ſaid 


ho „. Drummond. and Jeb Drummand,.. & c. ſhall not 
beer themſelves ta Juſtice on or before the 12th of 
1746, they ſhall from and after the 18th of April - 


(6, ſtand and be adjudged attainted of high-Treaſon 
all Intents and. Purpoſes whatſoever ; and ſhall ſuffer 
| forfeit, as, Perſons attainted of h. gh Treaſon by the 
ws of the Land ought to ſuffer and forfeit. 
urs Lord Drummend died on the 11th of May, 


46, in his Paſſage to France after the AQion at C.- 


not ſurrender purſuant to the AQ, and ſo became at- 
nted; and the Court of Exchequer in Scotland purſuant 
the AQ of the 20th of George ad, cauſed the Eſtate 2 
Majeſty's Benefit, as being forfeited by that Attainder. 
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; and the ſaid Jobn his Brother and preſumptive Heir, i 


OY 
nd 
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przed in the Settlement to be ſeized and ſurveyed for 3. 41. 
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purſuant to the laſt mentioned Statute, and founded 1 
Claim on that Settlement; alledging that the ſaid 9, 
Drummond was never ſeized of, or intereſted in the j 
tue of the ſaid Settlement. 


Majeſty, put in an anſwer, inſiſting on his Majeſty's riph 
grounded on the attainder and the forfeiture of i 


| from his ſaid elder Brother; and that the Eſtate in Qui 


der; and that the ſaid Truſt-di 


ther by the Laws of Scotland the ſettlement of the ii 
teenth of June 1743 was void, as having never been d- 


to be void, and that Femes Lord Drummond died ſeize 


did take by Deſcent any Eſtate in the Premiſſes vid 
was forfeitable by his Attainder? N 
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THE REPORT 

Tnomas Drummond, the Truſtee named in the *. 
tlement of the 16th of June 1743, put in his Clainyll 

this Eſtate in due Time in the Court of ſeſſion in Sc 


Eſtate, but that the Claimant had right thereto by Vil | 


To this claim his Majefty's advocate, on behalf of h = 


Drummond ; and the cauſe coming to hearing before H 
court of ſeſſion, that court found that the ſaid John Du 
mond was upon the eleventh of May 1746 when the H 
James his elder Brother died, capable to take by Deſc 


tion did then deſcend to the ſaid Jahn his- brother, an 
was forfeitable and forfeited 5 his Treaſorr and Atta 

poſition to the Chaimm 
is not ſufficient to exclude the Forfeiture of the ſaid JR 
Drummond, and thereupon diſmiſſed the Claim, 
Fon this Decree the truſtee Thomas Drummond i; 
pealed ; and the Cauſe came to hearing in April 1741, 
Tuo Queſtions were made in this Caſe; Firſt, Wh 


livered to the Grantee or any Perſon on his Behalf, bw 
remaining always in the Poſſeſſion or Power of the Gras 
8 e N 
Tunis Point was not greatly laboured by the Cound 
for the appellant ; and as what was ſaid upon it on eite 
ſide was grounded on the Laws of Scotland, by which 
Validity of all Scotch Settlements muſt be determint 
and which I do not underſtand, I will not take upon m 
to report the Arguments on that Point. 
Thx ſecond Queſtion was, ſuppoſing the Settlema 


in Fee, whether his Brother the faid fobn Drummm 


Til 


THE VEPTOR T. 
or Council for the Appellant argued, that he did 
that he Was incapable of it; he had no heretable 
oo in him on the eleventh of May 1746, the Day his. 
other died: for, not having ſurrendered n to 
e Ad Which attainteth him, he is now to be conſider- 
as a Perſon attainted ren the erghteenth of April pre- 
_ 5g had been 1Qually attainted before the Death of 
Brother he could not have taken by Deſcent ; the 


4 holden of J. 8, the Son is attainted of Treaſon, the 
« Father dieth, the L ſhall eſcheat to J. S. propter 
0 defecdum Sanguinis, for that the Father died without 


| all to this point,“ 15 ather 1 is ſeized of Land in Fee 


. the Son had never any thing to ſorſeit. 


e the eldeſt is attainted and ſurviveth his Father but a 
Pay, and then dieth without Iſſue, the ſecond ſon can- 


| « redis;”” and if in the preſent Caſe the Land eſcheated, 
the whole Proceeding in the Court of Exchequer in Scot- 
For that Court hath no Juriſdiction 


Coram non Judice. 


osgnizable only in the Court of Seſſion. 


ai being then completed, we ſay the Statute expreſſy car- 
eth it back to the eighteenth of Apri preceding ts all 
he Intent: and Purpoſes whatſcever.' © 

Ax p if he had been poſſeſſed of any other Eſtate, and 


between the eighteenth of April and the twelfth of Fuly 
lad made a Settlement of it upon the moſt favoured Con 


of Marriage; or had ſold it for a valuable Conſideration 


Are or Sale. He would have been conſidered by 


Hl Was 


v4 W 


« Heir : and the King cannot have the Land becauſe 


\ b. not inherit, but the Land ſhall eſcheat pro defedtu Hæ- 


land, of which the Appellant complaineth, is void; it is 
touching Eſcheats, which by the Law of Scotland are 


Ir muſt be admitted that the Attainder of John 8 
nond was not complete *till after the 12th of July; but 


derations, for Payment of his Debts, or in Conſideration 
attually paid, his Attainder would have over-reached this 


Virtue of this retroſpective Clauſe as a Man diſabled and þ 
| ander an Aainder a at the 2 the Sale or Settlement 


and muſt have eſcheated. Lord Chief Juſtice Cote is 1. Inſt. 13. 4 


W Loxp Chief Juſtice Hale putteth a ſtronger Caſe on 1. Hale 356. 
Whe ſame Principle, “ If there be a Father and two Sons, 
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was made, And ſhall he now be conſidered as a Peri 
=: under an Attainder to one Purpoſe alone, and not 9 
| all other Purpoſes? s „ 
Wr are not nov in the Caſe of an Attainder in the q. 
dinary Courſe of Fuſtice; in thoſe Caſes tis true, no cor. 
ruption of Blood is wrought 'till an actual Attaindy, 
though upon an Attainder the forfeiture hath Relation 
to the Time of the Treafon committed; which Raltin 
is a mere Fiction of Law, introduced for the Purpoſes 
over-reaching mefne Incumbrances. But we are in the 
Caſe of a Parliamentary Adjudication ; the Legiſlature 
hath pronounced Judgment of Attainder upon Ju 
| Drummond and others; and in pronouncing that Jude. 
ment hath determined the Time from which it hal 
| aperate fo every Intent. be 2 
E Mr. Attorney TE Council for the Crown infiſted, that on the ele. 
vod the 2 of May 1746, when James Lord Drummond died, 
Advocate. Toby Drummond was capable of taking the Lands in que 
| * tion by Deſcent, and remained ſo till after the 12th d 
July that during all that Interval, the Eſtate veſted in 
him, for it muſt veſt ſomewhere on the Death of Jam; Wl 
and in the Crown it could not veſt by Eſcheat, whik WM 
there was an Heir in being capable of inheriting: and 
conſequently Jobs being ſeized at the Time of his A. 
tainder, the Lands became forfeited, and are now veſted 
in the Crown by the expreſs Proviſion of the AR of the | 
"goth of Gee. 24. „ 
ITuis cannot be denied upon a Suppoſition that Jol. 
Drummond took by Deſcent from his Brother; d 
therefore it is ſaid that he was not capable of inheriting; 
that he muſt be conſidered, by virtue of the retroſpec- | 
„ tive Clauſe, as under an Attainder from the 18th of | 
þ April preceding his Brother's Death. „„ 
—_ . Tis will receive a very ſhort Anſwer. AQts of Pat- | 
—_ liament, like Wills, are to be conſtrued according t0 
the plain obvious Intent of the Makers; the Intent of 
the retroſpective Clauſe was to determine the Time 0 
. which the Forfeiture ſhould relate, in order to proted ib! 
4 T tle of the Crown againff @ll Incumbrances ſubſequent i 
. that Time; this was clearly the Point, and the only 
Point the Legiſlature had in view; to imagine that the 
Legiſlature intended to defeat the Title of the Crow" 


upon the Contingency which hath happened in the "ws 
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.- THE REPORT. 84 
un Caſe (and it might have happened in the Cafe of f 
very Man attainted by the AQ) would be to ſuppoſe, | '| 

hat it intended to defeat and to proteQt the Title of the } 

Crown upon different Contingencies, by one and the ſame | 

roviſion in the AQ; this is too abſurd to be imagined: 1 

d therefore the ConſtruQion contended for, grounded 

n the general Words, to all Intents and Purpoſes what= 
ver, cannot be ſupported by any rule of Conſtruction. 
por it is a known Rule in Law, that general Words 

nan Ad of Parliament are not to be carried beyond the 

Plain intent of the Act; eſpecially where the Rights of 

Whe Crown would ſuffer by ſuch a Latitude of Con- 

WſiruQtion. 75 „ 


4 — 4 — . 344 * * 
2 * 8 * 


rns Council having concluded, the Houſe put the 4 

ollov,ing Queſtion to the Judges and adjourned to the j 
ert Day, Whether by the Law of England, Fobn Drum- | 
1 ſecond Son of the late Lord Drummond was on the | 
iich Day of May 1746, capable of taking Lands by | 
eſcent; and whether by his not rendering himſelf to | 


Vioſtice on or before the 12th Day of July 1 746, accord- 

Wing to the AQ of the 19th Year of Geo. 2d. ſuch de- 

cent became diveſted or avoided ſo as to prevent the 

Porfeiture in prejudice of the Crown. 

Tas Judges upon Conference among themſelves a- 

reed, that the Intereſt deſcended to Fobn Drummond, . 

Wand was forfeited by his Attainder, They conſidered the 

Add in the light of a parliamentary Outlawry. The AQ. 
ſchargeth that the Perſons therein named did on or before 

be 18th of April 1746, levy War againft the King, and 

ere fled from Juſtice ; and then proceedeth to attaint 

idem if they do not render themſelves to Juſtice on or 

before the the twelfth of Fuly, $2 9 Ye | 

Tunis being an Attainder out of the ordinary Courſe of v. Bro. Rel - 

huſtice, it was proper on all Accounts to fix the Time to tion. 7. 

Vbich it ſhould relate, for avoiding all meſne Incumbran- 

Fes; the Legiſlature hath done it, and in fo doing, hath 

ated in exact conformity to the common Law in the Caſe 

of an Qutlawry for high Treaſon in the ordinary Courſe 
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, of Juſtice: in which Caſe the Attainder relateth to the SORE 

l | Time of the Treaſon laid in the Indiftment. Accordingly 1. Hale 361. 

, in the preſent Caſe the Attainder is, by the retroſpe&ive JN 
M Cuſe in Queſtion, carried back to the very Day TRE 
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84 _FHE:RKEPORT. 
| the Treaſon is by the Preamble charged to have bed 
committed... > MOT 2 


Tamas fully accounteth for the retroſpective Ca 
and fixeth the Senſe of it. It was plainly inſerted in eu 
Conformity to the common Law, and muſt therefore} 
accomodated to the Rules of Law in ſimilar Caſes, |, 

it is a ſafe rule of Conſtruction, that Statutes made; 
imitation of the common Law, ſhall be expounded 2. 

_ cording to the Rules of Law in like Caſes. 4 
Luxx it be ſuppoſed that John Drummond had be 
| ane upon an Indictment for this Treaſon, andthy 
the Indictment had charged the Fact to have been com. 
mitted, as this AQ doth, on the 18th of April 1746; hi 
Attainder for the Purpoſe of avoiding all meſne Incyn. 
brances would have related to that Day; and jet i 
pending the Proceſs of Outlawry, his Brother had de 
ſeized of the Eſtate in queſtion, it would undoubtedy 
have been forfeited by John's Attainder ; for he woll 
have been conſidered during the Pendency of the Proceh 
of Outlawry, as a Perſon capable of taking by Deſcen 
And conſequently. in the preſent Caſe he muſt in confer. 

| ity to the Rule of Law in the Caſe of an Outlauy, 
be conſidered as a Perſon capable of inheriting and holde 
on the eleventh of May, and thence forward to the 13 Wi 
of July ; an Interval exactly analogous to the Pendencyd WM 

| Proceſs of Outlawry at common Law. WW 
Tun next Day the Lord Chief Baron, in the Abſene 

of the two Chief Juſtices, delivered the opinion of th 
Judges: that the ſaid John Drummond was on the dv 

; venth of May 1746, capable of taking Lands by Deſcent; 
and that by his not rendering himſelf to . Juſtice ond 
before the 12th of Fuly 1746, according to the abo 
mentioned Act of the 19th Year of Geo, ad. ud 
Deſcent did become diveſted or..avoided ſo as to preveit 
the Forfeiture in Prejudice to the Crown. And tit 
Lords unanimouſly affirmed, the Decre , 
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Lords. 


IR James Gordon, by Settlement dated roth OHober 
17135 entailed his Barony and Lands of Park in 
Hand on himſelf for Life, Remainder to William Gor- 
is eldeſt Son and the Heirs Male of his Body; re- 


i ſeveral other ſubſequent Limitations, _ | 
t y this Settlement William Gordon the Son, and other 
is of Tailie, are according to the Forms uſed in Scot- 


the Courſe of Succeſſion by Alienation or by any 
arge on the Eſtate: or by any AQs civil or criminal, 
n treaſonable Alt, whereby the ſame may become 
heat or forfeited. And all AQts to be done by any 


ition, are declared to be null and void as againſt the 
rſon next in Succeſſion ; ho, incaſe of ſuch Contra- 
tion, ſhall ſucceed to the Eſtate in the ſame manner, 


Wit ſuch Contravener were naturally dead. 


n Sir William, became duly ſeized under this Settle- 
WH: took a part in the Rebellion of 1745, and was at- 
ed by the Act of the nineteenth of Geo. 2. and his 


I uſe of his Majeſty" under the AQ of the 20th of 
0. 2. 25 8 . 
Narr AN 7b Gordon, who is Sir William's next 


ment of Ofober 1713, with the prohibitory and irri- 


Wc) as they call it, of this Eſtate, by creating an In- 
brance on it in favour of one of his Creditors; and 
4 thereupon the Eftate devolved immediately upon 
n (the Claimant) as next Heir in Tail, under the Li- 

Bt» ' 11 £44 . 


| he Caſe of Captain JohN Gon DON, in the Houſe of . 


Winder to the Heirs Male of Sir James's own Body, 


in the Caſe of ſtri& Settlements, prohibited to al- 
rſon in Poſſeſſion under the Entail contrary to his Pro- 
Win Jener Gorden died, and his Son William Gordon, | 


ony and Lands of Park, were ſurveyed and ſeized to 


ther, put in his Claim in the Court of Seſſion in due 
pac, and in that Claim ſtated the Subſtance of the Set- 


t Clauſes before mentioned, and inſiſted, firſt, that 
William had long before his Attainder incurred an I- 
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THE REPORT. 
mitation to the Heirs of the Body of Sir Jany 
William having then no Iſſue. I 
S:coNnDLY, that in Caſe * there was no ſuch tw 
cy incurred, yet Sir William by committing the ( 
of Treaſon did contravene the prohibitive Clif 
| loſt his Title to the Eſtate, which thereby immeg, 
fell to the Clainiant. | 7 

AxD thirdly, that Sir William could, at the Work, 
feit by his Attainder only an Eſtate for his own 
and upon his Death the Premiſſes in Queſtion mill 
volve upon the Claimant, and the other Heirs in Ti 
To this Claim F eee e put in aj 
ſwer: and as to the Irritancy ſuppoſed to be incuny 
the Incumbrance, inſiſted, that as Sir William Co 
might by the Law of Scotland have been relieved wi 
that Irritancy, if the Claimant had endeavoured in 
time to take advantage of it, it ſhall not. now be 
to over-reach the Title of the Crown by the Att 
| Amp as to the ſecond and third Points inſiſted al 
the Claimant, he relied on the Statute of Queen / 
whereby petſons aitainted of high Treaſon in Saul 
are made liable to the ſame forfeitures as Perſons at 
ed of high Treaſon in England; and on the Statut 
H. 8, whereby all Eſtates of Inheritance are made 
ject to Forfeiture for high Treaſon ; and inſiſtel 
Dir William Gordon was by Virtue of the Settleme 
Oclober 1113, ſeized of an Eſtate of Inheritance ni 
Premiſſes at the Time of his Attainder. 
Tux Caſe coming on to be heard before the Con 
Seſſion their Lordſhips pronounced their Decree u 
o WW nnd 
Tux find that Sir William Gordon is by the [0 
diſabled from alienating or incumbering the Eſtate ind 
tion, of altering the Courſe of Succeſſion in Prejudit 
the Claimant and other Heirs in Tail; or from imp 
their title to the ſame after his Death. And that then 
the ſaid Eſtate is by Sir William's Attainder, forfeited 


| * See Bendlee pl. 289. Gift in Tail upon « Condi 
ſomething ſimilar to this. The Donee committed Treiſa 
Was attainted, adjudged that the Title of the Crown i 
the Attainder was not affected by this Condition. | 
It was a Condition repugnant to the nature of endi 
nure, aud againſt the Wiſdom and Policy of the * 


2 


THE REPORT, _ 
" only during his Life; and that the Claimant hath 
to the ſame after the Death of Sir William. 
ey alſo find, that the Irritancy alledged to have 
d by Sir William by the Incumbrance in fa- 


ö ncurre 


of his Creditors, not having been in due Time taken 
tage of, the Forfeiture - by his Attainder cannot 
© oyer-reached on Pretence of that Irritancy. And 


accordingly. © 3 
ou this Decree both Sides appealed. His Ma- 
Advocate from that Part of it which declareth 
ir Milliam Gordon forfeited during his Life only; 


at the Claimant and other Heirs in Tail will be 


d after his Death. | 


Cordon from that Part, which declareth that the 


iture by the Attainder cannot be over-reached on 
ce of the Irritancy. And the Cauſe came to hear- 
Abril 1751. b | 


y nothing of what was offered on either Side upon 


rdon's Appeal, becauſe the Merits of it depend 


* 


ly on the Laws of Scotland. 


Two Points were made upon the Lord Advocate's : 


Appeal, 353 i 
s, whether Sir William Gordon was by the Laws 


tland, ſeized of any Eſtate of Inheritance in the 


iſſes in Queſtion at the Time of his Attainder ? 


oNDLY, what Eſtate or Intereſt was forfeited by 


ttainder ? 1 
was inſiſted on in Behalf of the Crown, and not 
Controverted on the part of Mr. Gordon, that Sir 
was ſeized of an Eſtate in Tail Male in poſſeſſi- 
Wand that ſuch Eſtate, thaugh not alienable or 
eable by him longer than for his own Life, is by 
w of Scotland deemed an Eſtate of Inheritance. 


Don the other Hand, it was admitted on the Part 


Crown that the Limitation to the Heirs Male of 
dy of Sir James Gordon on Failure of Iſſue Male 
William (who was his eldeſt Son) is not by the 
dt Scotland an Eſtate Tail executed in Sir William 
a dubſlitution, as they call it, in Nature of a Re- 
er created in Favour of the younger Sons of Sir. 


and not affected by the Attainder of Sir William. 
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Campbell, 
and Mr. 


Lockhart. 
See the Acts 
of 1685 and 
1690. 


1. Inſt. 13. 


Donis took away the Tenant's Power of Alieniih 


The Words are, “ Non habearit Poteſtatem Alinu 
but the j udges, by an equitable Conſtruction of the 
tute, he 


2. Ti. 534. 


but the Rule was, that the AQ doth not era 


3. Taft. 19. 


3. Inſt. 126. 


of the gift or proviſion of the Crown. When the 30 


ſeized of an Eſtate of Inheritance; yet ſinee by th 


our Law in ſimilar Caſes. 


Prolem ſuſcitatam, alien or incumber the Fey 
Pleaſure : and in conſequence of that; he cold lit 


c more than he may lawfully for feit, that is for hs0 
Life.“ 9285 


' 


THE REPORT. 
Tux Point principally laboured by Mr. 6 
Council was, that admitting Sir William to hay 


of Scotland, he could not alien or intumber it ty 
than his own Life, (which the Council for ther) 
admitted) the Conſequence is, that he cannot forky 
greater Eſtate in the Premiſſes than during hi} 
and this they ſaid, is perfectly agteeable to the N 


BEFORE the Statute de Donis, the Tetiant who 
then conſidered as ſeized of a conditional Fee, coil 


forfeit the Fee for Treaſon or Felony. | 

By having Iſſue, the Condition annexed, to thi 
was conſidered as performed to three Purpoſes, ui 
to forfeity' and to ihcumber. But when the Sta 


was conſtantly held that he could not forfeit for Til 
or Felony; though there is riot a Word in the 
which directly cometh up to the Caſe of Fork 


d that the Power of forfeiting was inc 
the Word Alienandi; for, ſaith my Lord Cate, | 
facere, is Alienum facere. 3 „ 
By the Statute of Treaſons the Forfeiture of Tu 
Eſtates is given to the Crown in very general Vi 


% Lands in Tail; for Tenant in Tail ſhall fort 
«© more than he may lawfully forfeit, that is, i 
« own Life; and the general Words of the Add 
« abrogate the Statute de Donis.“ The like Rui 
laid down upon the Conſtruction of the Statute of fx 
ſors, where the Words creating the Forfeiture at 
general; the Rule is, Tenant in Tail ſhall fol 


Tus ſame Rule prevailed with regard to Elte 
H. 8. had rendered them unalienable by the Tenn 
Fail, the Judges upon the Conſttuction of that 8 
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e of the Tenant by his Attainder for 'Treaſon * 


u theſe Inſtances, they argued, it appeareth that 
wer of Alienation and a Capacity to torieit, con- 
went hand in hand. It was thought unreaſonable 
inſt natural Juſtice, to carry one beyond the other. 
erefote in the preſent;Caſe, admitting that Sit 

„ Gordon was at the time of his Attainder ſeized 
Fate Tail in the. Premiſſes, yet ſince by the Law 


b own Life, he could not forfeit more than his Life 


„ 85 
* * 


. 


council for the Crown relied on the A& of the Mr. Attorney 
Queen Anne, which hath incorporated the Law General, ang 
2d with regard to High Treaſon and the Fortei- the Lord Ad- 
or it, into the Law. of; Scotland, as effeQually as ifo cate. 


Engliſp Statute and Rule of Law touching thoſe 
$ had been tranſcribed and-enaQted in it. Ard 
Gre, whatever Statutes did ſubſiſt in Scotland before 
„by hich Eſtates Tail were protected againſt 
ures for high Treaſon, they are now totally re- 


true that from the making the Statute de Donis 


Tal 
Wa 


Mee laid down on the other Side, that a Capicity to 
orfet and a Power of Alienation always.went. hand in 


, I 
E 
Wit 
of Pi 


or were in the Nature of convettible; Terms; it 


of the Act itſelf; © the, Land ſhall remain to the 


are tl; or revert to the Donor or his Heirs if Iſſue 
forlel Ln | Rl Ns Oven Sooke 


r his 


if the Crown, they after the 34th of H. 8, were 
de unforfeitable to the Prejudice of the Heir in 


ates 


ez "Ot upon the Principle relied on, but from the 
Ten | Words of the At, « After the Death of ſuch 
t dull jant in Tail the Heir in Tail may enter, have, 
toni 


enjoy the Lands according to the Form. of the 


EP: % Thingt 


ly held that they were forfeitable. only during 1. Hale. 


26. H. 8, Eſtates Tail were not forfeitable for 
reaſon, they are not forfeitable for Felony to this 
but the Law in this Caſe was not founded on the 


on a much ſtronger Foundation, viz. upon the 


of them to whom it was given, after their, 


wich regard to Eſtates Tail of the Gift or Pro- 


Entail; the ſaid recovery, or any other Thing or, 
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c ſtanding.” 


_ the Heir in Tail ſhall after the Death of the Tem 


preſs Declaration to- that Purpoſe, but by 


„ any ſuch Offender ſhall have of any Eſtate of 


' Forfeiture fot high Treaſon, as being Eflates of if 
them within the AQs; 


over the Eſtate. He could bar his Iſſue by Fine; ul 


THE REPORT. 
« Things hereafter to be had, DONE, or Jufferd,\ 
cc apainſt ſuch Tenant 1 in Tail, to the contrary nj 


Twas upon the Foot of theſe expreſs Proviſa 


and enjoy, that theſe Eſtates were protected fron 
feitures. But the 26. of H. 8. repealed the Sy 
Donis as far as concerneth Forfeitures for High Ty 
as the 5th and 6th of Ed. 6. did that of the zithl 

Axp how was this Repeal effected. ? not by a 


* that every Offender being lawfully convicted 
« Manner of high Treaſon ſhall lofe and forf.iti 
«© King his Heirs and Succeſſors all uch Land 


&« tance within the King's Dominions at the time 
% Treaſon committed, or any Time after. Saving 
« Perſons, other than Offenders and their He 
te ſuch Right as they might have had if this Athy 
© been made.” Theſe are the Words of the 
H. 8; and thes5th and 6th of E. 6. runneth inthi 
Form, as far as concerneth the preſent Queſtion, 

By theſe Statutes all Eſtates Tail were made li 


tance, 


It was their deſcendible Quality which by 
that quality alone was regu 
not whether they were alienable by the Tenanti 1 
ſeſſion. 
Fox tis well b that long before the 26thd 
8, Tenant in Tail in Poſſeſſion had an abſolute} 


Remainders were barrable by a common Recover 
yet 'till that Act operated upon his Eſtate, it wal 
the Protection of the Statute de Donis. On titel 
Hand, Eſtates Tail of the Gift or Proviſion of the 
are undlienatle to this Day, and yet are ſubje8 ul 
teiture for high Treaſon. 7 

Axp Perſons ſeized of the Lal En auff 
Parſons under a Truſt not to alien, and who had ine 
power of Alienation, were by the 26th of H. 8. rl 
capable of Forfeiting the whole Inheritance for gh | 
ſon. This was the Caſe of Abbots, Biſhops, Deans fi 


Caries, and other ſole Corporations who were 100 
FE nnen 
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THE RE PORT "ow | 
ance Jure Eccleſiæ; till the «th and 6th of El. | | 
, by confining the Forfeiture to Perſons ſeized of 


eritance in th-ir own right, reſtored and preſerv- 


« Point therefore is not whether Sir William Gor- 
da Power of Alienation over the Eſtate in Queſtion, 253, 
1 he or had he not any Eſtate of Inheritance in it 
Time of his Attainder? if he had, the Inheritance, 

ver it be, is forfeited. For as the 26th of H. 8, 
Mates Tail out of the protection of the Statute de 
. and the 5 h and 6th of Ed. the 6th took Eſtates 
f the Gift or Proviſion of the Crown out of the 


(een Anne hath taken this Eſtate out 6f the Pro- , © 1686, 
n of any Acts made in Scotland, whereby Forfei- 2 5 
for high Treaſon were fayed: | e 


hg + 


\ » 


p that the Legiſlature in framing that AQt had a 
to Eſtates Tail affected with irritant and prohibitive 
es, which is the preſent Caſe, and confidered them 
eritances thereby made forfeitable for high Trea- 
js plain from the Proviſoe in the fourth Section; 
provideth that in certain Caſes therein mentioned, 
ſtates ſhall not be forfeited upon the At ainder of 
enant in Tail, but during the Life of ſuch Tenant 
So that the Iſſue and Heirs in Tail ſhall inherit 
ſame, the ſaid Attainder notwithſtanding. 
DTHING can be clearer than that the Eſtates ſaved 
© Forteiture by this Proviſoe are conſidered by the 
of cot and as Eſtates of Inheritance. And the Cau- 


Right of Succeſſors, as it was at common Law. 4p 
1. Hale. 252, . 


Ron of the 34th and 35th of H. the 8th; ſo the i 


taken to ſave Eſtates of this Kind under the ſpecial 
mſtances mentioned in the Proviſoe, plainly ſheweth 
without this Caution, they would have been invol- 
n the general Purview of the Alk... 
I Council having concluded, the Lords put the 
wing Queſtion to the Judges and adjourned to the 
PPOSING that by e Law of Scotland, an Eſtate 
e, with prohibitive, irritant, and reſolutive Clauſes, 


Eſtate of inheritance; and ſuppoſing alſo that by the 
of Scotland no Eſtate or Intereſt was veſted in Sir Wil- 
Gordon by Virtue of the Limitation in the Setilement. 
© 19th of Ofober 1713, to the Heirs Male of the 
Vof Sir James Gordon, what Eſtate or Intereſt in the 
2085 G 3 Barony 
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HY Barony and Lands in Queſtion, was forfeited x 
bt | Crown, under the Limitations of the ſaid len 
1 | the Attainder of Sir William Gordon? 
bs - Ox. the pext Day the Lord Chief Baron, in in t 
ſence of the two Chief Juſtices, dehvereg the 0 
of the Judges, as followeth.. _ | 
Deos this Queſtion we are of Oplicod was 6 
tate and Intereſt in the Barony. and Lands in O 
which. was forfeited to the Crown under the Ling 
of the ſaid Settlement by the Attainder of Sir j 
Gordon, was not only during the Life of Sir Willil 
Aan, but ſo long as there ſhall be any Heir Mala 
Body,; and. alſo the reverſionary Iptereſt in th 
thereof, limited by the ſaid Settlement to the Hei 
Aſſigns Eb of the ſaid Sir Jame Gordon, | 
lure of the Heirs Male of the Body of the ſaid Vis 
Cordon, and the Determination of the ſevergl Fi 
the ſaid other Subſtitutions ; ſuppoſing that by the 
of Scotland ſuch reverfionary Intereſt was in Sir Ji 
Cordes at the Time of his Attainder. 3 
„ WurgzuroxtheirLordſhips ordered and ach 
= firſt Part of the ſaid Interlocutor whereby tbel 
of Seſſion found © that Sir William Gordon the Perly 
5 tainted, being by the Entail diſabled from alie 
e the Eſtate, charging the ſame with Debts, or al 


© + In this Caſe there beiog an expreſs Limitati66 to d f 
liam Gordon the eldeſt Son and the Heirs Male of his] 
revious to the Remainder limited to the Heirs Male 
; ik the Father, the Lords conſidered this Remainderh 
Heirs Male of the Body of the Father in the ſame Light 
is conſidered by. the Law of Scotland; namely, as a dl 
tion in Favoyr only of the younger Sons. of Sir Janes 
under which Sir William the eldeſt took no Eſtate upd 
Death of his Father ; and conſequently that by the Att 
of Sir William the Eſtate ien to the. 59855 „ | 
ames was not forfeited. | 
But had the Limitation been to Sir Fame: il the 
Male of his Body, without any previous Limitation ini 
Wa of Sir William, and Sir William had on the Death of il 
| | ther become intitled under that Limitation as Heir of l 
dy, in that Caſe the whole Entajl would have been forks 
by his Attainder, that is, as long as there ſ ſhould be Hen 
the Body of Sir James. 

It was ſo adjud ed in the Houſe of Las; in May 170 
a Cauſe wherein Charles Mercer ſecond Son of Sir Law 
Mercer was Appellant, and his Majeſty's Advocate nk l 

(| 
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Courſeof Succeſſion in Prejudice of theClaimant and | 
er Heirs of Tailzie, or from otherwi'e hurting or 
miring their Right or Title to the ſaid {ſtate after 
Death in any Manner of Way whatſoever, that 
Wore the Eſtate and Barony of Park is by Sir Wil- e 
s Attainder forfeited to the Crown only during I 
Life; and find that the ſaid John Gordon the | 1 
aimant bath Right to the ſaid Eſtate and Barony nl 
Park after the Death of the ſaid Sir William Gor- 
be and the ſame is hereby reverſed? 
p it is further ordered and adjudged, that the lat- 
art of the {aid Interlocutor whereby the Lords of 
n found © that the Irritancy alledged tp be incur- 
j by Sir William Gordon the attainted Perſon not 
ving been declared not any ee, takeh of it 
fore the Forfeiture, the Forfeitpre cannot be over- 
ached or excluded on pretence of that Irritancy,” 
Id the ſame is hereby affirmed. 
D it is alſo hereby declared and adjudged, that Sir "= "WP If 
um Cordon the Perſon attainted, being, under the . 
went made by his Father e Gordon, dated * | 
gth of October 1713, ſeized of an Eſtate Tailzie in 
Barony and Eſtate of Park, notwithſtanding - ſuch 
Lie was affected with prohibitive, irritant and reſo- 
e Clauſes, the ſaid Barony and Eſtate of Park did, 
irtue of the Statute of the 5th year of the Reign F 
n Anne Chap. 21. become forfeited to the Crown 
he faid Sir William Gordon's Attainder, during his 
and the Continuance of ſuch Ifſue Male of his 
would have been inheritable to the ſaid Eſtate + 
Lie in caſe he had not been attainted; and alſo for 
Eſtate and Intereſt as was veſted in, or might have 
claimed by the ſaid Sir William Gordon by Virtue of 
aſt Limitation in the ſaid Settlement: to the Heirs e 
Aſſigns whatſoever of the ſaid Sir James Gordon, af- ET 1 
che Subſtitutions therein contained ſhall be expired 
termined, - e eee | 5 . 
ND that by virtue of the Subſtitution to the Heirs .Þ 
of the ſaid Sir James Gordon's Body of his then pre- 
Marriage, the Reſpondent Fobn Gordon hath right to 
fed to the ſaid Barony and Eſtate of Park after the Y 
th of the ſaid Sir William Gordon and Failure of ſuch — 
Male of his Body as aforeſaid, according to the Li- 
40ns of the ſaid Settlement. And it is further order- 
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| ſaid Fobn Gordon, and any other Perſon who nal 


ſhall accrue to them reſpeQively in Conſequence} 


With irritant, prohibitive, and reſolutive Clauſes i 
liable to Forfeiture only during the Life of the M 
forfeiting : and the Dea did not appeal from ay 
_ thoſe Judgments. * 

| tates of Inheritance, they are made liable to Fork 


ſame Manner as Eſtates of N in England] 


And that they are by the Law of Scotland Eſtates dl 


ow de Fure feudal. L. . g. 16. De Succeſſion Tal 
. Bo „„ bs LENS CI 


ting, and they both pleaded not Guilty: but their In 
Was poſtponed to the next Aſſe. 


ceived Orders to proſecute at the Expence of the C 


Vas in the actual Service of the Deceaſed at 975 N 
N 155 Tos Wha fools; oh 46 n I. 
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ed that Liberty be reſerved to the Crown, and alot 


come entitled to the ſaid Barony and Eſtate of py 
Virtue of any of the ſaid Subſtitutions, to apply 
ſaid Court of Seſſion for ſuch further Order or Un 
in the Premiſſes as ſhall be juſt, as often as any ney} 


of the Subſtitutions or Limitations in the ſaid Settley 


Note. Tux Court of Seſſion, in all Cafes of thl 
Kind which came before them after the Rebellionefy 
held according to an Opinion then generally enter 
among the Scotch Lawyers, that Eſtates Tail aff 


Though it is extremely clex j 
ſuppoſing thoſe Eſtates to be by the Law of Scetlad 


for high Treaſon by the Statute of Queen Anne, ul 


made liable to Forfeiture by the Statutes of H. thel 
and Edw. the 6th cited in the Argument of this} 


heritance, was not denied by Mr. Gordon's Council 


The Caſe of Jon Swan and ELA 
e TDs. oj 


| ＋ Chelmsford Affizes in the Summer I 75H K 
Sroan and Elizabeth Fefferys were indicted forll 


7 urder ß. Fefferys, S$wak for giving the moril 


Wound, and Fefferys tor being preſent, aiding and 10 


In the mean time the Attorney General, who had d 


was ſatisfied from the Evidence laid before him, that" 


\ 
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Jer was committed, or at leaft-when the Deſign was i 
11:4, He therefore thought it adviſable to prefer 
her Bill againſt them for the Parts they reſpectively 
in the fame Murder, charging Swan with Petty = 
fon, and Jefferys with Murder. Accordingly at | | 
next Allzes ſuch Bill was preferred and found, and | 
dſoners were arraigned upon it. 3 

ur Priſoners pleaded in Abatement Ore tenus that \ 
ber Indictment was depending for the ſame Offence: _ 
ocaded over to the Treaſon and Felony. The 
eil for the Crown did not inſiſt upon drawing up the 
in Form (as was done in Layers Caſe) but demur- 
Ore lenus; and the Council 28 the Priſoners joined 


hemurrer. e , 
lx. Juſtice Vrigbt who fat on the Crown Side deſi- 

the Company of Mr. Jultice 6 % who went that | 

vit with him, at the arguing the Plea, he went into 

rt and ſat there 'till that Matter was determined and 4 
Jury iworn, | 1 


ax Priſoners Council infiſted that they ought not to 
> been arraigned on this new Bill, pending the former 1 
ment on which Iſſue is already joined. , Becauſe if „ 
| plead to Iſſue on this Inditment they may be liable _— 
tried twice for one and the ſame Fact. It will be 1 
e Option of the Crown after Iſſue is joined upon — 
Indiments, to proceed to Trial upon either of 4 
; and if the Priſoners ſhould be acquitted upon one, 
may ſtil} be tried upon the other. For though Au. 
Wits acquit of Murder may be a good Bar to an Indict- 
t of Petty "Treaſon for the ſame Fact, or Autrefoits 
it of Petty Treaſon, to an Indictment of Murder; 
the Priſoners having pleaded to Iſſue on both Indict- 
Its, they may be told they come too late with their 
in Bar, Iſſue being already joined on the Fact. 
HEY therefore preſſed that the Trial on the firſt In- 
ment might 50 on before the Priſoners ſhould be call- 
pon to plead to the ſecond z for, ſaid they, if the 
oners ſhould be found guilty: on that Indictment the 
of public Juſtice will be fully anſwered. And if 


\ 
ſhould b ul Council 0 
| - k #0 * 
C acqul ed, and the Council for the Crown * 
Id thi 3 W e 
Wd think | 3 
k . * : 
roper to proceed on this new Bill, the 
I think proper to proceed on this new. Bill, the 
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Prifoners ought to be left at liberty to avail thengd 
of that Acquittal as they ſhall be adviſed. 4 
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ed to the Nature of the Caſe than the former, auf 
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ration in the ſecond Inditment, merely from the M 


$1 N 1441 4 * 
* 2 - 6 * „ 3 OY 29 * * 4 
. ]˙ I een 


And if that Relation ſhould not be made out in pn 


| AxD therefore as the Ends of public Juſtice wal 
be fully anſwered with regard to both the Priſoners, WI 
trying them on the Indictment for Petty Treaſon 
Murder, the Court propoſed to the King's Council ti 


ur : = * - 4 — 4 Y.S* 44 * e 
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the Court proceeded to the Trial of the Prifoners on 
ſecond Inditment on the Iſſue of not guilty. 


Cre. Car. 147. Sir William Withypole*s Caſe, Only 
| took in the Conſent of the King's Council, which [th 
they needed not to have aſked ; the Juſtice of the 
was ſufficient Warrant for what they did. | 
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5 tween themſelves that if the Priſoners ſhould not thinkl 
io challenge at all, they might be tried together: bil 
they ſhould inſiſt on their Challenges, they muſt bet 
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THE Court was of Opinion that the Charge jj 
Bill laſt found muſt be anſwered, notwithſtanding | 
Pendency of the former, for Autrefoits arraigy is ng] 
in this Caſe. Perhaps the Bill laſt found is better a 


King's Council muſt be at Liberty to proſecute in 
Manner as may beft anſwer the Ends of public Ju 
But at the'fame Time, the Court muſt take Care, f 
the Priſoners be not expoſed to the Inconvenience qi 
dergoing two Trials for one and the ſame Fadt. 

WrTH regard to the Priſoner Fefferys, the Off 
charged in both Indifments is exactly the ſame ax 
in Conſideration of Law as in Point of Fact; vidi 
gard to Swan, the Fact in both is the ſame; and {f 
the ſubſtantial Part of the Charge, Wilful Maris 
Malice prepenſe. But falling under a different Con 
tion the Priſoner is ſuppoſed to ſtand in to the Decal 


ret ſtill he may be found guilty of Murder upoß 
IndiQment. N e | f 


the firſt Inditment ſhould be quaſhed by Conſent, 
which they agreed; which was - accordingly done, 


Tur Court in this Caſe followed the Precedent! 


] 


Brroxk the Jury was called, the Judges agreed N 


ſeparately. Becauſe they cannot join in their Challe | 


* 
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Number of their peremptory Challenges being diffe- 
ty limited, Swan's to 35, and Jeffery s to 20. 
Tur Court informed them of this, and the Priſoner 
n decla ing that for his part he waved all Benefit of 


Ne | 2 | ; 
1 lenging, the Priſoner Jefferys challenged two or 
* ec, and a Jury was worn. The Prifoners were found 


ly, Swan of Petty Treaſon, and Fefferys of Murder: 
| were both ſoon afterwards executed upon a Gibbet 
ed near the Place where the Fact was committed; 
Swan was hanged in Chains, | n 


Ta Meeting of the Judges at the Lord Chief Juſtice 


laſt Seſſion, for the better preventing the horrid 


{ | me of Murder, it was agreed by much the greater 
d f t of the Judges, that the Judgment for diſſecting and 
ll tomizing, and touching the Time of Execution, ought 
vel be pronounced in Cafes of Petty Treaſon, though 
aer eis only mentioned, except in the Caſe of Wo- 


*. Ard in that Caſe too, the Time of Execution 
* be 2 Part of the Judgment. KM a 


1 Et cvcr be made Part of the Judgment; but on De- 
10 e it was agreed by nine Judges, that in all Caſes with⸗ 
ers he Act, the Judgment for Diſſection and anatomizing 
font y ſhould be Part of the Sentence; and if it ſhould be 
e esht adviſable, the Judge might afterwards direct the 
ſen ging in Chains by ſpecial Order to the Sheriff, pur- 
ne, Mt to the Power given for that Purpoſe in the Provifos, 
5 Of f PT Te, ho 
* {he Caſe of GORE GrpBoNs. 
9 T the Ola Baily in June 1752, preſent Lord Chief 
6 Baron, Mr. Juſtice Poſter, and Mr. Juſtice Birch, 
eben was indicted for Burglary in the Dwelling 
* 19 4 the 1. E. G. c. 12. Enacteth that wilful Poiſoning 
* be deemed Murder of Malice prepenſed, and that the 
oder ſhall ſuffer and forfeit as in other Caſes of wilful Mur- 
ler erif the Wife or Servant poiſon Huſband or Maſter, they 


conſtantly indicted for Petty Treaſon and ſuffer the Pains 


x Light than as an aggravated Murder, 1 py 


| Chambers in Tune 1752 to conſider of the AR of | 


HERE was ſome Doubt whether hanging in Chains 


lar to that Offence. Petty Treaſon is conſidered in no 
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3. luft. 6 N. B. Tus hath been always fo held. The 


| Kel. 31. his Work ard by Kelyng, doth not in my Opinion wan 


10 PFF ĩ 
; Houſe of John Allen. It appeared in Evidence thy of 
Priſoner in the Night time cut a Hole in the Win 
Shutters of the Proſecutor's Shop, which was pan (i 
Dwelling Hovie; and putting his Hand through | 
Hole took out Watches and other Things which bing 
the Shop within his Reach: but no Entry was yy 
_ otherwiſe than by putting his Hand through the Bl 
This was held to be Burglary and the Priſoner wa 
victed. 4 8 —_— 


requireth an Entry, to compleat the Crime of Burylf 
but if any Part of the Body be within the Houſe, Hi 
or Foot, this at Common EE is ſufficient. And ld 
ceive that ſuch a Kind of | ntry will be fufficient tobry 
the Caſe within the Statutes of Ed. 6. and Eliz. wi 
Regard to Eoule-breaking attended with Larcem i 
Day. Lime. . 5 NE A 
I am likewiſe of Opirion that with Regard to thely 
gle Point of breaking the Houſe, whatever kird of brak 
ing will make a Man guilty of Burglary at Comny 
Law, will bring him within Coke Statutes ; and that 
EY Violence ſhort of a Common Law Bury 
Br, Fa 5 8 = 9 
MS. Denton. At a Meeting of the Judges upon a ſpecial Verdifl 
5 January 1690 they were divided upon the Queſtion, wi 
ther breaking open the Door ot a Cupboard let intol 
Wall of the Houſe was Burglary or no. Hale ſaithily 
ſuch breaking is not Burglary at Common Lau; 
o thinketh it would be ſufficient to bring the Caſe win 
1. H. 508. the Statutes J have juſt cited. This Diftindnl 
524. groundeth en Simp/on's Caſe, and even faith that in it 
N Caſe the breaking open a Cheſt in the Houſe brought 
Caſe within the 49th of Eliz. which, I ſpeak it ml 

great Deterence, if a'moveable Cheſt be meant, cim 
=.” OR 323353 e 
2. Hale. 368. SIMPSON's Caſe as truly ſtated by Hale in one Parth 


1. Hale. 527. 


any ſuch Diſtinction. It did not, nor poſſibly could;tul 

on the Circumſtance of breaking a Cheſt or fixed 

board or any Thing like it: nor doth it appear roms 
State of the Caſe, that there was the leaſt Occalm? 

reſort to ary ſuch conſtructive breaking. Fot in fil 

; boch outer and inner Doors were broke-open. =, 


We 


FOO AGREE» eee en n. 2 AV 49+ 


THE REPORT. 
ur Caſe, in my Opinion, turned ſingly on this 
. The Man had broke open the Cheſt and brought 
dods into the Hall in order to carry them off, but 
apprehended in the Houſe. It was made a Queſtion. 
ther this amounted to a Stealing in the Houſe within 
zoth of Eliz. and it was held that it did: the Man 
once poſſeſſed himſelf of the Goods Animo furandi. 
at Common Law amounted to a Caption and Aſ- 3 
ation, otherwiſe few Perſons who are taken in the Hale's Sum. 
could be convicted of Larceny ; and this being ſo, 64. 60. 
Conſtruction of the Statute muſt be accommodated Lib. Aſſ. 39. 
he Rules of Common Law in like Caſes. 
irn regard to Cupboards, Preſſes, Lockers and 
Er Fixtures of the like Kind, I think we muſt, in Fa- 
r of Liſe, diſtinguiſh between Caſes relative to mere 

erty, and ſuch wherein Life is concerned. In Queſ- 
between the Heir or Deviſee and the Executor, 
e Fixtures may with Propriety enough be conſidered. 
nnexed to, and Parts of the Freehold. The Law will 
une that it was the Intention of the Owner under 
e Bounty the Executor claimeth, that they ſhould be 
pnſidered 3 to the End that the Houſe might remain 
oſe, who, by Operation of Law or by his Bequeſt, 
d become intitled to it, in the ſame Plight he put 
ſhould leave it, entire and undefaced. But in capi- 1 
ales, I am of Opinion, that ſuch Fixtures which 
ely ſupply the Place of Cheſts and other ordinary 
nſils of Houſehold, ſhould be conſidered in no other 
t than as mere Moveables, partaking of the Nature 


aich thi 
. 
e wi 


gin bote Otenſils and adapted to the ſame uſe, 
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orks before our Lord the King at Veſtminſter &f 0 
Pn Eaſler Term in the 26th Year of the Reign, c. 4 
. Amongſt the Pleas of the King Roll. A 
ed 09 NGLAND. Our preſent Sovereign Lord the King | : 
fn !ranſmitted to bis beloved and faithful Sir William = 
caho0 | and others his Fellows Fuſtices, Ec. [as in the Caſe of = 
in Murray of Broughton, mutatis mutandi:.] { 


Tx | | | DocTtor 
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of his Condition nor greatly diſtoncerted, ſaid, af 


depended, That he till flattered himſelf he ſhoullg 


relied on in Point of Law, but as Facts which he hay 


1. H. 5. 23. THE Court in pronouncing Judgment in this Cit 


1. Sid. 72. 
1. Lev. 61. 
3. St. Tri 


$55, 895. 


T HE REPORT 
Dotror Archibald Cameron, who was one 9 j 
Perfons attainted by the AQ of the igth of Geo, 20 
on the ſeventeenth of May 1753, brought to the By 
Habeas Corpus directed to the Lieutenant of the Tyyd 
and being arraigned by the Secondary on the Crowg 
the Writ of Mittimut with the Certiorari and Rag 
were read to him by the Secondary. The Attorng( 
neral then prayed that Execution might be awyy 
and the Secondary demanded of the Priſoner what hel 
to ſay why Execution ſhould not be done upon hin! 
Tat Priſoner who, during the whole Time he fy 
at the Bar, behaved with great Propriety, not inferſi 


was led to take a Part in the Rebellion againſt his 
Judgment and Inclination, by ſome upon whom hisf 


pear not unworthy of his Majeſty's Mercy ; and maj 
oned ſome Facts which he hoped might intitle him 
He ſaid he did not offer theſe Things as a Defence 


might have ſome weight in another Place, for he wall 

| termined to throw himſelf entirely on his Majejj 
WurerEvPON Pfoclamation being made for Silent 
the Chief Juſtice, after a ſhort Exhortation to the Pri 
ner, pronounced the uſual Judgment in Caſe of hi 
Treaſon, as an Award of Execution grounded on the 
of Attainder. And a Rule was made for his Executif 
on the ſeventh of June, and Writs for that Purpoſe 
the Lieutenant of the Tower and the Sheriff of Mill 

| fex were ordered as in the Caſe of Mr. Ratcliffe. | 

And he was executed accordingly. 


For in Helloway's, which =o the los ding Caſe 10 
Opinion of the Court ſeemeth to have been given * 


% 
4 
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THE REPORT. —_—_ 

. a hc Senſe of the Bar. And in Lord Griffin's 

Chief Juſtice Holt, who was at that Time abſents 

Fa contrary Opinion, and as [ have heard, conſtant- | 

cited in it; and I do not ſee how an Attainder by | 

wry at Common Law, is, in this Reſpect, diſtin- 

able from the Caſe of an Attainder by AQ of Par- 

nt, which, in the preſent Caſe, is but in Nature of 

bmentary Outias m. = 

rrp in Caſes within the Act of the 19th of Geo. . 

„ where the Proceeding is upon a Suggeſtion on 8 
ol that the Priſoner did not ſurrender to Juſtice 

ant to that Act, the conſtant Courſe hath been to 

Execution without pronouncing Sentence of Death 

Caſes of Felony : but that Practice is grounded on 

Vords of the Act: “ And it ſhall be lawful for 

court to award Execution againſt ſuch Offender 
ſack Manner as if he had been convicted and Ar- 

INTED in the ſaid Court.” N 
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x Record in the Caſe of Bark/tead & c. was fearch- 
ache Judges had Copies of it. It is of Eaſter Term 
W fourteenth of King Charles the Second; it agreeth 
is mutandis with the Record in Mt. Murray's Caſe; - 
ter ſetting forth the AQ of Parliament by Which 5 
riſoners ſtood attainted it proceedeth, Et modo ſci- 
lie Mercurii prox* poſt Quinden Puſchꝰ iſto eodem 
ino coram Domino Rege apud Weſt” veniunt prædidt 
nes Barkftead, Fobannes Okey, & Milo Corbet, per 
en Robinſon, Mil. & Bar. Locum tenent” Turris 
n', virtute, Brevis Domini Regis de Habeas Corpus ei 
ure ag Barram hic duct“ in propriis Perſonis ſuis 
jus Cuſtbd” præantes ex Cauſis predich commiſſt fu- 
qui committuntur eidem Locum tenent” ſuper que 
eſt per Cur de eiſdem Fobanne Barkſtead, Jobanne 
& Milong Corbet, 7 quid pro ſe habeant, vel dicere 
quare Cut” hie ad Executionem de eis & eorum quo=® 
proced: non debeat. Separatim dicunt quod ipſi nor 4 
n Ferſohe, nec eorum aliquis eft eadem Perſona, | 
| alls Prodityone prædich in Adu Parliamenti præ- 
ee feat Qonvit & Attinch exiſtunt ; & hoc pa- = 
Wt ver fare prout Cur? Ec. unde petunt Judicium = 
| Galfridus, Palmer Mil. & Bar. Attornat” Domini | 
Ceneralis qui pro eodeni Domino Rege in hae Parte 
„ ſeguitus 


2 
, ' 
Ml ee en 
x 3 [ Wd B . + * wa 2 7 "= t 1 1 \ e HO NN 1 2 911 I , By TON» Wh % TRY | K? 
7 * Lid J td v” 4 4 . * F 


«m4 11 4 . 
N > _- . 4 
* "I « 2 + ” LY * . . * 1 12 
bo, 6 n — 45 — — - Col ns : 4 th. . es -, = 
p A ” WW 2 's . — * * 


ren 1 
e _— 


. 8 8 * ern OS» e err 7 g 
— ls aol 35 Oe gn mz? a As regs. r ee 
=. . „e 2 ; ee” — . 9 7 


* 
rr 


Pr . Eo. EZ IT — 


IE" a 
4 e 4 


—— — 62———————2——— ——-' 
” * 2 5 1 . e e 
Roth — 


n tot ns" oe 
- av * 7 > —— 


n 
* = <6 a6 th, het ee 7 8s 0s 90 
nf 4 — — "obs. 4 . + 
WITTE e me 4. 


| : | * 
; THE REPORT | 
fequitur preſens bic in Cur' pre eodem Domino Ren 
quod prædict“ Jobannès Barkſtead, Fohannes 0% 
Corbet, modo comparent'ꝰ ſunt edem Perſonæ, f 
eorum eft eadem m_ in predic Adu Parliamn 
minat” qui de alta PFroditione predie? Convit? t ji 
exiſtunt, & hoc pro Damino Rege petit quod inquirgy 
Patriam, & preditP Fobannes Barkſtead, Tohanuil 
& Milo Corbet, ſimiliter Fc. Ideo immediate wii 

| Furata coram Domino Rege ibidem Ac. Et Jul 
Juratæ preditÞ per Vicecomit'ꝰ Middleſex predif 
impannellat' exa&? veniunt, qui ad Veritatem de fra 
dicend, elefP triat' & jurat” dicunt ſuper ſacrang 
ſuum, quod predie? Fohannes Barkſtead, Fohannl 
& Milo Corbet, ſunt eædem Per ſonæ, & quilibet em 
eadem Perſona in prædic Adu Parliamenti mn 
qui de alta Proditione predic? in Au Parliament 
dict Cenvictꝰ & AttintP exiſtunt, prout predif? ( 
dus Palmer Mil. & Bar. Attornat' Domini Regi 
General” pro di Domino Rege ſuperius allegavit i. 
llterius queſit" eft de præ fat Jobanne Barkſlead, Ji 
Ottey, & Milone Corbet, ſeparatim, ſi quid ulteriu 
Habeant vel dicere velint necne, qui nihil dicunt &c. 
con ſideratꝰ eſt quod prædic Jobannes Barkſlead, ola 
Okey, & Milo Corbet, ducantur, & quilibet eorem i 
tur uſque Turrim London, & deinde per medium Cnl 
London direfe uſque ad Furcas de Tyburn Trahantuy 
 quilibet eorum Trabatur & ſuper Furcas illas ibiden\ 
ſpendantur & quilibet eorum Suſpendatur, & Vivem 
Terram proſiernantur, & guilibet eorum proſternauiſ 
Interiora ſug extra Ventres ſuos & eorum cujuſlibet a 
tur, ipſiſque Viventibus comburantur, & Capita cru 
eorum cujuſlibet amputentur, & Corpora eorum & 
cujuſlibet, in quatuor Partes dividantur, & quod ( 
& Yuarteria illa ponantur ubi Dominus Rex ea ſl 
voluerit Se. i NEAT, = 
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E bird Gxtrrix, rom 2 MS. 7 bort of thi | 
5 late Lord Chief Baron Dod. Fr 2 
Piſcb. 7. Annæ 1708. 


AD Ceiffn who had been outlawed for high 
Treaſon, was this Term brought to the King's 
and the whole Record of the Indictment and 
ry was read to him, and he was demanded if he 
ght to ſay why Execution ſhould not be done; 
not making any material Objection, the Court 
Execution to be done. But note, Sir James Mon- 
Micitor General (there being then no Attorney 
il) prayed that Judgment as in Caſe of high Trea- 
ght be pronounced; or that at leaſt it might be en- 
n the Roll in the Award of Execution. And ſaid 
;the Opinion of Holt, Chief Juſtice, then at Bath 
Feritudinemn: But Powell and the Court held 
e Award of Execution ſhould be general; for the 
ent in the Outlawry implieth all the Particulars, 
ſecond Judgment ought to be given. And ſo they 
was held in the Caſes of Holloway and Sir Thomas 
ong, Mes per Auters dubitatur quia le Livre del 
J. fo. 24. eſt Contra; and it was faid that in the 
Bart ſtead, Okey and Corbet, the Court followed 
ecedent of that Book. . „ 


0 
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The Caſe of ELIZAnETR HARRIT5E. 


L Apleſbury, Lent Aſſizes 1753, before Mr. Juſtice 
Deniſon, Elizabeth Harris a Girl of fourteen years 
and of ſufficient Underſtanding for ber Years, was 

d for maliciouſly ſetting Fire to and burning a 14 
ng Houſe in the Poſſeſſion of Edward Stokes : and | = 
he Wife of William Courſe was indi Ted as an Ac- 1 


to the Felony before the Fat. 
Priſoner Elizabeth was the Daughter of the Pri- 
Anne by 2 former Huſband; N Harris. It ap- 
in Evidence at the Trial, that Jobn Harris died 
of the Equity of Redemption of this Houſe and of 
H another 


” n N 
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a 
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200. And that the Equity deſcended to his elde 


out of theſe Houſes, but no Dower was ever xk; 


ing a large N of Children, ſhe was obliged i 
relief of the Pari 


riſhioners inſiſting that the Overſeers of the Poor 
be let into the Receipt of the Rent, before ſhe ſha 


like Kind ſhe made, which diſcovered an obſtina 


Ir appeared further that the Prifoner Elizabeth 


that both the Priſoners are guilty of Felony. Tie 


' Houſe as would have cleared her of the Charge of | 


THE REPORT. 


another adjoining to it, ſubje&t to a Mortgage Te 


a Child left with other Children under the Cate of 
Mother the Priſoner Anne; who was entitled to) 


That Anne having the Care of her Son and his Ii 
let theſe Houſes to Edward Stokes at the Rent d 
Year, and received the Rent for ſome Time. By 


where ſhe lived, That ſhe wp 
nied ſuch Relief on Account of theſe Houſes; ti 


intitled to any parochial Relief. That thereupdi 
frequently declared ſhe would ſet the Houſing on 
the Pariſh did not relieve her; that ſhe had young 
dren whom the Pariſh could not puniſh, thought 
might puniſh her; and ſhe would ofder the lealt{ 
ſhe had who could carry a Coal of Fire, to bun 
Houſing down. And many other Declarationsd 


ſolution in her to burn the Houſes, rather than { 
to the Terms the Pariſhiorers inſiſted on. 


Houſe on Fire by the direction of the Priſoner | 
who went from Home on purpoſe to be abſent 4 
Time the Fa& was committed; and that no other 
was burnt. „ | | 
Trax Jury found both the Priſoners guilty. 
doubt ariſing by Reaſon of the Intereſt the Priſone 
bad in the Houſe, Mr. Juſtice Deniſon thought pr 
reſpite Judgment, in order to take the Opinion“ 
Judges on the Caſe. 17 
Jury the 2d 1763. At a Meeting of the Jy 
the Chief Juſtice's Chambers it was unanimouſſ in 


Doubt was with regard to the Intereſt the Priſote! 
had in the Houſe, and it was grounded on the Real 
in Holmes's Caſe; for had ſhe had ſuch Eſtate! 


ny, the Priſoner Elizabeth, who acted by her Di 


- 


ons, could not have been guilty of Felony. 
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JJ 
Bur all the Judges agreed that the Priſoner Annes 

Title to Dower was not ſuch an intereſt as could bring her 

"thin the Rule in Holmes's Caſe. Holmes had the Poſ- Cro. Car. 

fon by legal Title, and during the Continuance of his 376. «** 
eaſe could maintain his poſſeſſion againſt all Mankind; “ Hale. 568. * 
nd therefore the Houſe might in a limited Senſe be call. 

zi own. But in the preſent Caſe, the Poſſeſſion was 

EJward Stokes under a Demiſe from Anne in Behalf of 
er Son, and ſubje& to a yearly Rent which ſhe receiv- 
1 And her title to Dower, had Edward Stokes's Inte- 
et been out of the Caſe, did not ſo much as give her a 
light of Entry, it being a bare Right of Action 
Ma. Juſtice Deniſon faid that he had no Doubt upon him 

om the Beginning. But. it being a new Caſe, and fome 
the Bar being doubtful, he thought it adviſeable to 
k the Opinion of the Judges. 5 
Ar the next Aſſizes Judgment of Death was pronoun- 
d upon both the Priſoners, and Anne was Executed; 

t Elizabeth being young, and acting under her Mo- 

er's Direction was reprieved, and recommended to 

lerey on Condition of Tranſportation,” . 

Ir was ſaid in the Debate of this Caſe by ſome of the 

des and not denied by any, that had Anne been ſeized. 
the Free-hold and Inheritance of the Houſe, and Stokes 

Polleſſign under a Leaſe, it would have been Felony in 

e to have burnt it: otherwiſe all Tenants and their 

ncerns would be very much at the Mercy of their 
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= Tur Principle three of the Judges went upon in | 
g L % Caſe, (for Croke did not concur in the Judgment) f 


th ſeem to warrant this Opinion. They conſidered the 
uſe then under Conſideration as the Property of Holmes 
bis own Houſe, by reaſon of the Eſtate he had in it un- 
his Leaſe. Croke did not diſpute the Principle, but 
bued againſt the Concluſion the other Judges drew 
nit, And if this be ſo, I do not ſee why it may not 
i ſtriet legal Propriety be ſaid of a Reverſioner̃, who. 
uld myciouſly ſet Fire to Houſes in the Poſſeſſion of 
Tenapts under Leaſes from himſelf or his Anceſtors, 
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| lute and perpetual. Like the Bailee and the abolyy 


Owner of EC EY Cale of Larceny. 


Elizabeth his ſuppoſed Daughter, died Childleſs and u 
Daughter of Richard, the counterfeiting a Letter of & 


ment was reſpited. 


ſpeaking of Forgery in his 3. Inſt. 169. This ſaith! 
is properly taken when the Act is done in the Nane 


been ſuch Perſon as Elizabeth Tingle the Daughte 
Richard, the counterfeiting a Deed purporting oh 


THE REPORT 

Tux Judgment in Holmes's Caſe, to ſay no more 
it, was a very merciful Judgment. The Houſe mich 
with ſtrict legal Propriety have been conſidered 3; 
Houſe of the Landlord. Both Landlord and Tenanthu 
a Property, one temporary and limited, the other ab 


The Caſe of Axxe Lewis, Nee 

| Rs | an 

1 } ( 

AT the Old Baily Seffions in FFT. i 
indicted on the Statute of the Second of Geo, H bei 

for teloniouſly uttering and publiſhing a certain falſe, u rd 
ged and counterfeit Deed, purporting to be a Power offi th 
Attorney from Elizabeth Tingle Adminiftratrix of her l 
ther Richard Tingle deceaed, late a Marine belonging Hh. 
his Majeſty's Ship the Hedlor, to Frederic Predban X. 
Bernard's-Inn Gentleman: impowering the ſaid He © 
bam to demand and receive of the Commiſſioners of kl: 
Majeſty's Navy, or whom elſe it may concern, all Hu eed 
Money due unto her; with Intention to defraud Em 90 
Maſon, the ſaid Anne knowing the ſaid Deed to be fi vas 
forged, and counterfet. CS ns "N? 
Tux Priſoner was cofivicted upon very full Exide bt 


But it appearing upon the Trial that Richard Tingh, 
whom Adminiſtration had been taken in the Name 


married, a Doubt was conceived, whether ſince theren 
ver was ſuch a Perſon in Rerum Natur as Elizabett 
tarney in that Name and under that Deſcription, be 
Forgery within the Statute : and upon this Doubt Ju 


Tunis Doubt aroſe from what Chief Juſtice Cole fa 


« another Perſon.” >: 


From whence it was inferred, that there never hl Po 
0 
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ated by ſuch Perfon, cannot come within this Defi- 
ion of the Offence 3 it is not an Ad done in the Name 
x Perſon. 3 PU fo 2 

2 e by the learned Judge who raiſed this 
doubt, that an Alteration made in a Deed really execut- 
4, in order to give it an Operation different from the 

neaning of Parties, if it be done Mala fide and with an 
tention to defraud, will come within the legal Notion 
f Forgery ; as ante-dating a Deed of Conveyance in 
er to over reach a former Deed ; an Alteration in the 
me and Deſcription of the Premiſſes conveyed, or in 
he Sum of Money ſecured by Bond or other Deed, or 
the Eſtate intended to paſs; theſe Alterations and 
thers of the like Nature, made to the Prejudice of a 
bird Perſon, and with a fraudulent Intention come with- 
n the Act on which the preſent Proſecution is founded; 
n like manner as they have been held to be within that 
the 5th of Eliꝝ. For in theſe inſtances there was a 
alle making, which is one of the Words deſcriptive of 
he Offence uſed in both the Statutes, that is the true 
ed was falſified ; but ſtill, ſaid he, there was a real 

Deed on which the Forgery did operate. — 
do in the Caſe of a Deed or Inſtrument totally forged, 
was faid by the ſame learned Judge that it muſt pur- 
ort to be the Deed of ſome Peron really exiſting, or 
hat hath exiſted, whoſe Deed by Poſſibility might have 
een forged ; otherwiſe it cannot be, according to Coke's 
Deſcription of the Offence, © an A done in the Name 
/ another Perſon.” 1 
zur at a Meeting of the Jutlges a few Days after 
Ln) Term 1754, at Lord Chief Juſtice Ryder's 
bambers, eleven Judges being preſent, ten of them 

Fere very clear of Opinion that the Priſoner's Caſe is 
xIthin the letter and Meaning of the Act; and in that 
Vpnion Chief Juſtice Willes, who was abſent, ſignified 
4 Concurrence by Letter communicated at that Meet- 
by ſupport of this Opinion it was argued that Lord 
s Delcriptio of the Offence on which the Doubt is 
Founded, is apparently too narrow. It expreſſeth the 
alt obvious meaning of the Word, and taketh in that 
feces of Forgery which is moſt commonly practiſed ; 
4 there are other Species of Forgery which will not 
H 3 — \ come 


D 


come within the Letter of that Deſcription; the Cy, 
of Ante-dating, and the other Caſes which have hee! 


mentioned, and are admitted to come within the leg 


Notion of Forgery, are of that Kind. 


Tur Offence the Priſoner ſtandeth charged with 7 
the publiſhing, as true a certain falſe, forged and counters! 


feit Deed, purporting to be a Power of Attorney fron 
Elizabeth Tingle, with an Intention to defraud; knowin 


it to be falſe. This is her Offence, and it is one of the! 
Offences deſcribed in the AQ; For it is to be obſer, 
that the Act in deſcribing the Offence doth not ule the! 


Words, the Deed of any perſon or the Deed of anthn, 


or any Words of the like Import, but any falſe Deed. ' 
the Deed in Queſtion then a falſe Deed, or is it not? wi! 
doubtedly it is. Was it publiſhed with an Intention u 
defraud? It certainly was. This being ſo, it would found? 


very harſh to ſay, that the Priſoner's Caſe is not brought 


within the Letter and Meaning of the AQ, becauſe ng! 
ſuch Perſon ever exiſted as Elizabeth Tingle the Daughter! 
of Richard; in other Words, becauſe ſhe with an Inten- 

tion to defraud, publiſhed a Deed impoſſible to betrue 

Ix may be ſaid, Cii bono, to what Purpoſe will it be 
to forge Deeds or other Inſtruments in the Names « 
Per ſons who never exiſted? the naked State of the pre 
ſent Caſe anſwereth that Queſtion.” Letters of Admini- 


tration to Richard Tinele had been taken out in the Nam 


of Elizabeth his ſuppoſed Daughter ; by theſe Letters a? 
Exiſtence in Shew and Appearance is given to Elizabeld 


the Daughter; and this was effected by a groſs Inpel: 


tion on the Court, and by down-right Perjury : ſo tut 
here is a Title in Shew and Appearance eſtabliſhed by! 


Fraud and Perjury in a fictitious Perſon ; this Title 


transferred in Shew and Appearance by the Deed ſtated 
in the Caſe; and all this is done with Intent to defraud! 
an innocent Perſon. * Which clearly bringeth the Priſo- 
ner's Cale within the Letter and Miſchief of the AG 
At the next Seſſions at the Old Bayly (Fuly 17th 17500 
the Priſoner had Judgment of Deatn. 


5 Note. ArrER reſpiting Judgment in the Caſe of Amt 


4 Lewis, and before the Judges could meet by Reaſon of the 
late Chief Juſtice Lee's frequent Indiſpoſition and Auocr 


ee 


5 
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two other Caſes of the like Kind and depending on 


d Judgment was reſpited in them. But Judgment 


on in Anne Lew1s's Caſe. 


Mary MiTcHELL's Caſe. 


Geo. 2d. for feloniouſly uttering and publiſhing a 


edelivery of Goods; purporting to have been ſign- 
one George May, knowing the ſame to be falſe, 
, and counterfeit, with Intent to defraud one Wil. 
F7-ferys of the ſeveral Goods mentioned in the Or- 


tht it adviſeable to reſpite Judgment upon a Doubt, 
er the Order ſet forth in the Indictment be ſuch 
ant or Order as bringing the Priſoner's Caſe within 
tatute, | . 1 

E Priſoner who was, or pretended to be intitled to 
hop of the ſaid William Fefftrys who ſold Women's 
rel; and pretending that ſhe came from the ſaid 
e May, who was then an Overſeer of the Poor of 
ariſh, produced to Mr, Jefferys the Order ſet forth 
ladiment ; and deſired him to let her have the 
| things mentioned in the Order, upon the Cre» 


It, But Jefferys ſuſpecting a Forgery, ſent the oh 
; er away but kept the Order, and Mr. May hav- 

' * ſpoken with, the Priſoner was ſoon afterwards 

S eee N 

jf 


The Order was to this Effect. 


4 Jefferys, | Rn: ; OF. 16th 1753. 
m WT to let this Woman have fix Yards of ordina- 
he one Fair of Stockings, one Shift, one Apron, one 


erchie , and 7 77 „ r $345. 
Ge, May will fee it all paid for. | Witneſs my 


Taz 


"ON , oh | "I ; * X 
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me Doubt, came before the Court at the Old Bai- 


Ih was afterwards given in Conformity to the 


T the Lent Aſſzes 1754, for the County of Kent, | 
Mary Mitchell was indicted on the Statute of the 


n falſe, forged and counterfeit Warrant and Order 


And upon very full Evidence ſhe was found guil- 
But Mr. Juſtice Foſter before whom ſhe was tried, 


hial Relief in the Pariſh, of Maidſtone, went to 


a 
S354 
* 
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| Tux Doubt was, whether this Writing be ſuch he 
rant or Order for the Delivery of the Goods as bring 
the Caſe within the Meaning of the AQ: ſince ſuppch 
it to have been genuine, it could have been Conſiden 
in no other light than as a Requeſt from May fart 
Delivery of the Goods on his Credit, and an Undenil 
on his Part to ſee them paid for. And upon 2 Cu 
rence among the Judges on the 5th of Jh 1750 
| Lord Chief Juſtice Ryder's Chambers, nine of ti 
were clearly of e that this Writing is not a lg 
rant or Order for the Delivery of Goods within 
Meaning of the AQ. One doubted, but acquiey 
another diſſented; Mr. Baron Legge was abſent, | 
Trost who took the Caſe to be out of the AQ arm 
5 that the Words Warrant or Order as they and 
the Act, are ſynonymous, and expreſſive of one ani} 
ſame Idea; and in common Parlance import, that 
Perſon giving ſuch Warrant or Order hath, or a 
claimeth an Intereſt in the Money or Goods which 
the Subje&-matter of that Warrant or Order: tha 
hath, or at leaft aſſumeth, a diſpoſing power over 
Money or Goods; and taketh on him to transſet 
Property, or Cuſtody of them at leaſt, to the Perla 
whoſe Favour ſuch Warrant or Order is made. 1] 
they took to be the ſtrict literal Conſtruction of thel 
And though the preſent Caſe, and many other Cat 
the like Kind mentioned in the Debate may come nl 
in the Miſchiefs intended to be prevented, yet in 
Conſtruction of Acts ſo penal as this, the old Rule cf 
hering ſtrictly to the Letter muſt not be departed fm 
and therefore the Priſoner ought | to be dich 
from this Indictment. 
Tux learned Judge who diſſented, 9 that 
A of the 7th of Geo. 2d. on which the Queſtion 
e.th, was made on Purpoſe to take in the Cafes which 
ud of Geo. 2. not been provided for by the former Ad: and therel 
baugntt to receive a liberal Conſtruction. That the Vi 
Order, is every Day uſed among Traders in a lf 
Senſe than is now contended for. Letters or Mell 
between Dealers, where one deſireth the other 0 


im! a Quantity of Goods 1 in i the Way of T rade, a 
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s; and yet the Perſon ſending this Order hath no 
ſt in the Goods, no diſpoſing Power over them, 
| pretendeth to any. I : 3 

147 had the Paper in Queſtion been genuine and 
Goods delivered on the Credit of it, May would have 
en liable: or had the Goods been delivered on the 
-dit of this Paper, Jeſferys would have been defrauded. 


wrehended likewiſe within the Words of the AQ, 
dement of Death ought to paſs upon the Priſoner. 


r, and Judgment Was given, that ſhe be diſcharged 


inſt her, ſhe was delivered qut of Gaol, - 


Tie Caſe of MU'DAN1E&L and Qtbers, 


\ Foſter pronounced the Judgment of the Court in 


Effect following. 3 1 
Taz Indictment chargeth that at the general Goal 


e13th of Auguſt in the twenty eighth Year of Geo. 
. Frier Kelly and Fobn Ellis were by due Courſe of 
a convicted of a Felony and Robbery committed by 


[ford in the County of Kent, upon the Perſon of 
nes Salmon one of the Priſoners at the Bar, and that 


uy and maliciouſly comfort, aid, aſſiſt, abet, counſel, 
re, and command the ſaid Peter Kelly: and Jobn Ellis to 
mmit the ſaid Felony and Robbery. . 7 

this Indiment the Priſoners have been tried and 
Fe Jury have found a ſpecial Verdict to this Effect. 


WP "IQcd of the faid Felony and Robbery. 


C 


- 


* " * 3 1 
— 25 _ pee | # \ I A 6 my 4 * ry ve bs —_— . 
* * er ” 2 * r — 3 Is pad gn mg 1 1 n 
: . D At 293 WE Nn eren . 


Hr concluded therefore that as the preſent Caſe is | 
chin the Miſchief intended to be prevented, and as he 


Ar the next Aſſizes the Priſoner was called up to the 


om this Indictment. And there being no other Charge 


4 T the Old Baily Seſſion in December 17555 Juſtice 


e Caſe between the King and Macdaniel and others, to 


every held at Maidſtone in the c of Kent, on 


em in the King's High- way in the Pariſh of Saint Faul 


de Priſoners Stephen Macdaniel, Fobn Berry, Fames Ba- 
% and James Salmon before the ſaid Robbefy, did in 
e Pariſh of Saint Andrew Holbourn in this City, feloni- 


Tuer Kelly and Ellis were by. due Courſe of Law 


a__ 


; 
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Judges of England, and two Queſtions have been mate 


; \ 
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| 'Trar before the Robbery, all the Priſoners ang * 
Thomas Blee, in order to procure to themſelves the R. 
wards given by Act of Parliament for apprehending Rab. 
bers on the High-way, did malicioufly and teloniouſy! 


meet at the Bell-Inn in Holbourn in this City; and dd 


then and there agree that the ſaid Thomas Blee ſhould p- 
cure two Perſons to commit a Robbery on the High- un 


in the Pariſh of Saint Faul Deptford, upon the Perſon} 
the Priſoner Salmon, © 2" 

THAT for that Purpoſe they did all maliciouſly ag} 
feloniouſly contrive and agree, that the ſaid Blee (half 
inform the Perſons ſo to be procured, that he would aff! 
them in ſtealing Linen in the Pariſh of Saint Pay! Do. 
THAT in purſuance of this Agreement and with the! 
Privity of all the Priſoners, the faid Blee did engage mi! 
procure the ſaid Ellis and Kelly to go with him to Dh. 
ford in order to ſteal Linen; but did not at any Tine 
before the Robbery inform them or either of them of ih 
intended Robbery. 


THarT in conſequence of the ſaid Agreement at the 


Bell, and with the Privity of all the Priſoners the fad 
Ellis and Kelly went with To | 
Tur the ſaid Blee, Ellis, and Kelly, being there, and 

the Priſoner Salmon being likewiſe there waiting in the 
High- way in purſuance of the ſaid Agreement, the ſad 
Blee, Ellis and Kelly feloniouſly aſſaulted hing and took 
from his Perſon the Money and Goods mentioned in ths} 


e ſaid Blee to Deptford, - 


Indictment. | 


Tay further find that none of the P iſoners had any 


Converſation with the ſaid Ellis and Kelly, or either af 


them previous to the Robbery. But they find that be. 


fore the Robbery, the Priſoners Macdaniel, Eagen, and 


Berry ſaw the ſaid Ellis and Kelly, and approved of then | 

as Perſons proper for the Purpoſe of Robbing the fad | 

SE: ET „ 
Bur whether the Priſoners are guilty in manner # 

core in the IndiAment, they pray the Advice of tht | 

Court. 


THis ſpecial Verdict hath been argued before all the 


FinsT, 
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z7, whether it appeareth from the FaQts. ſtated in 
tial Verdict, that any Robbery was committed 
and Kelly on the Perſon of James Salmon. | 
ond, ſuppoſing that Ellis and Kelly were guilty as 
als in the Robbery, whether the Facts found will 
the Court in paſſing Judgment upon the Pri- 


: 5 * — 
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or any of them upon this Indictment, 
« ſecond Point ſeemeth to have been the Doubt 
ich the Jury pray the Advice of the Court; and [ 
,aſon to believe that when it firſt came to be con- 
it was Matter of great Doubt with ſome Gen- 
of the Profeſſion whoſe Abilities were never yet 
in queſtion, e . | | 
which Reaſon and becauſe the Law touching Ac- 
es before the Fact is a Matter of great and very 
ive Conſequence to the Juſtices of the Kingdom 
ght to be well underſtood, I will deliver my 
phts upon the ſecond Queſtion before I come to 
hich will finally govern the preſent Caſe, ** 
to the Priſoner Salmon, the Judges upon Conſidera- 
this ſpecial Verdict are unanimouſly of Opinion, 
e cannot be guilty within this Indiftment : for un- 
was Party to the Agreement at the Bell, there 
> no Colour to involve him in the Guilt of Ellis 
D on the other Hand, if he did part with his Mo- ; ©] 
ad Goods in Conſequence of that Agreement, it | _— 
bead chat in legal Conſtruction he was robbed at . i 
tis of the Eſſence of Robbery and Larceny, | 
e Goods be taken againſt the Will of the Owner. 9 
ERE Was a late Caſe cited in the Argument on the 2 
"© Crown, which I ſhall conſider by and by, and 3M 
aa from the preſent. OM '#} 
I hath been held, and I think rightly, that a Man Cromp. Jut, |! 
* abe himſelf an Acceſſary after the Fact to a Lar- 41. b. pl. 4. 5. 
I his own Goods, or to a Robbery on himſelf, by 


| mg or concealing the Thief, or aſſiſting in his J 
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. ſome Circumſtances a Man may be guilty | 18 ö 
em ſtealing his own Goods, or of Robbery, in | =. 
| 00 2 Property from the Perſon of another. J. _ 
ein Goods to B. to keep for him, and then ſtealeth 1. Hale. 513. 1 
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ney to his Servant to carry to ſome diſtant Ph 


be Robbery in 4. N 


from thoſe who had a ſpecial temporary Prepertyinth 
ret alienæ invita Domino. But I never did hear HH 


Perſon. 


| Judges are unanimouſly of Opinion, that ſupp 


whom it was to be committed, the Means by wich 
was to be effected, and the Perſons by whom it well 
done; all the'e Circumſtances were ſettled and apt 
upon by the Priſoners previous to the Fact. An 


bery; and that Blee did not acquaint Elis and A 


 Tarse Circumſtances ſeem to have been the Fol 
dation of the Jury's Doubt; and the Priſoners Col 
have laid great Streſs on them. 


not made known to Ellis and Kelly, it appeareth man 


Place of Action under another Pretence. This Circt 
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them, with intent to charge B. with the Value v 
this wouid be Felony in A. or, A. having deliveregi 


uii-h himſelf and robbeth the Servant on the 
with Intent to charge the Hundred, this, I doubt not, wil 


Fo in theſe Cafes the Money and Goods were 


with a wicked, fraudulent Intention; which is hen 
known Definition of Larceny, Fraudulenta Oltril 


this Time, of any attempt to charge a Man as Au 
ry before the Fact to a Robbery committed on lin 


As to the Priſoners Macdaniel, Berry, and Fan 


obhery was committed on Salmon, the FaQs fou 
the ſpecial Verdict are ſufficient to charge them as Ay 
ſar es in the Manner they are charged in this Indi 
For the Verdict findeth that every Circumſtang 
tending the Fact, the Place where, and the Perky} 


Conſequence of this Conſult and Agreement the! 
was committed. VVV 
Ix is indeed found that none of the Priſoners had 


Converſation with Elis and Kelly, previous to the! 


his Intention to commit any Robbery, but drew 
to Deptford under Pretence of ſtealing Linen. 


1 


As to that Circumſtance that Blee's true Deſign! 


ly by the FaQs found, that it was Part of the onlf 
Agreement at the Bell that the true Deſign ſboull bed 
cealed from them ; and that they were to be draw" 0! 


ſtance therefore, being Part of the original Agr 
the Priſoners cannot avail themſelves of it, if the Ag 
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upon the Whole and what was done in Confe- 

e of it be ſufficient to make them Acceſſaries. 

to the other Circumſtance, that the Priſoners had 

nverſation with Ellis and Kelly before the Aſſault 

balmon their Council relied chiefly on the Words, 

statutes on which this Inditment is foundectc. ph. M | 

Ir Statutes are the 4th and 5th of Ph. and Ma. and +4 dar 

and 4. V. and Ma. The Words of the former © © W. M. 
are deſcriptive of the Offence are, * If any Per- 4 4 Fs 

\ ſhall maliciouſly counſel, hire, or command.” 

latter retaineth the Words countel, hire, or com- 

and addeth others, “ ſhall comfort, aid, abet, or 

MN” From theſe Words which it muſt be admit- 

re deſcriptive of the Offence, the Priſoners Coun- 

W:cluded that without a perſonal immediate Com- 

cation of Counſels, Intentions, and Views, from the 

Wed Acceſſaries to the Principals, there can be no 

ary before the Fact. | MO 5 

IT the Judges are all of Opinion, that whoever pro- 

h a Felony to be committed, though it be by the In- 

ntion of a third Perſon, is an Acceſſary before the 

and within theſe Statutes. For what is there in 

otion of commanding, hiring, counſelling, aiding, 

etting, which may not be effected by the Interven- 

of a third Perſon, without any direct immediate 

ection between the firſt Mover and the Accor. 

biddeth his Servant to hire ſomebody, no Matter 

, to Murder B. and furniſhes him with Money 

hat Purpoſe ; the Servant procureth C. a Perſon 
A. never ſaw, or heard of, to do it. Is not 4. 

s manife{tly the firſt Mover or Contriver of the 

der an Acceſſary before the Fact? It would be a Re- 

eh to the juſtice of the Kingdom to ſuppoſe he 

df, 5 REY - 

1s 4 Principle in Law which can never be contro- 

a that he who procureth a Felony to be done is a 

n. If preſent he is a Principal, if abſent an Acceſ- 

before the Fact. e "EE 
the Caſe of the Earl of Somerſet, who was indiQted | St. Tei 

ate Statute of Ph. and Ma. as an Acceſſary before 5 

Fat to the Murder of Sir Thomas Overbury, the Lord 

cellor Elleſmere High Steward, in the Outſet of the 

lend before any Evidence given, directed the Peers 

5 oe ant er, 
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plaining the Words Commandment and Aid as apple 


1. Hale. 354. Lonp Hale faith, « Miſpriſion of Felony is con 


BO Ee o 
Id. 615. 616. ,, to; for if be conſented he is either Principal or tt 
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ly the Earl was found guilty upon Evidence wh 
tisfied his Peers, that he ha 


converſed with Weſton, the only Principal in tell 


cure, ſet on, of ſtir up any, to do the Pad, 


cc at the Time of the Felony committed, doth yell 
c cure, counſel, or abet another, to commit the Fd 


Statutes are to be conſtrued with great Strifneb; 
| that the Words procure.or conſent are not to be fo 


Statutes the Words of the Statute are to be purſued. 1 
it is equally true, that we are not to be governed byt 


ments againſt Acceſſaries before the Fact, all charging © 
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Triers, and all the Judges preſent concurred ] 
Lordſhip, that the only Point in Iſſue was, will 
Earl cauſed or procured the Murder or nat. And a 


| | contributed to the 
by the Intervention of his Lady, and of Sir Jani 
wys, and Franklin, who were themſelves no mon 
Acceſſaries; without any Sort of Proof that ke hu 


der, or had correſponded with him direQly bl 
Tux beſt Writers on the Crown Law agreethy 

ſons procuring or even conſenting before-hand, w| 

ceſſaries before the Fat. 
Lox Coke in his Comment on Weſt. 1. c. 104 


Acceſſaries before the Fact, faith „ Under this Wi 
« Command are comprehended all thoſe who incit, 


% under the Word Aid are comprebended all? 
« councelling, abetting, plotting, aſſenting, conlei 
« and encouraging to do the Fact, and not preſeti 
ce. it is committed.” _ | 


© a Felony which a Man knoweth but never con 


&« ry, Again, Acceſſary before, is he that being if 


Many Authorities to this 1 3.9: may be cited ( 
for Brevity Sake I will barely refer to. * 0 l 


Ir was objected by the Priſoners Council that 


either of the Statutes upon which this Indidmes 
formed. Oe V 
Tux Principle is true, that in Proſecutions on 


* See Stanf. 40. Lambard. 157. Dali. c. 161.8. 5. 8 
ſee Co. Ent Appeal pl. 5. 6. Dye# 120 186. l. if 
Raſtall Appeal pl. 15. Precedents of Appeals, and l. 


as Procurerg of the Felony. 
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ond, but by the well-known, true, legal Import of e 
rds. . 8 
Ui of the Words made uſe of in the preſent Indict- 
at and in one or other of the Statutes upon which it is 
"ded are, command, aid, and abet. The Paſſage 1 
ye juſt cited from Lord Coke ſheweth that Perſons pro-·ñ 
ing, contriving or conſenting, come within the Words 
and command. And that Perſons procuring are, in 
Language of the Law, Abettors, may be proved by 
ny Authorities which it is not neceſſary to cite at 
Tais being ſo, the Priſoners Macdaniel, Eagen, and 
rry, who were the contrivers of this Scene of Iniqui- 
agreed upon the Place and Manner of Execution, 
conducted the whole by the Intervention of their 
rument Blee, are Acceſſaries before to this Robbery, 
poſing a Robbery was committed. For in Conſtruc- 
n, and indeed in the Language of the Law, they did 
mand Ellis and Kelly to commit the Fact, and did aid 
d abet them in it. JFC FFF 
come now to the other Queſtion, whether upon the 
te of the Caſe in the Special Verdict, any Robbery, 
the legal Notion of that Offence, was committed on 
% or no. e e | 
Aup the Judges are of Opinion that it doth not ap- 
ar, from the Facts ſtated in the Verdict, that the tak- 
the Money and Goods from Salmon by Ellis and Kelly 
th amount to a Robbetyy in the legal Notion of that 
ence, ENS. | 5 
DOMETHING was ſaid in arguing of this Caſe upon 
: Queſtion, how far a Perſon charged as an Acceſlary 
d brought to his Trial after the ConviQion of the 
ncipal, can controvert the Truth of the Fact found 
the Verdict againſt the Principal; or how far the ſup- 
ſed Acceſſary can be let in to ſhew, either that no Fe- 
vas committed, or that the Perſon convicted as 
ncipal was not guilty of it. * 
pou general Queſtion is of great Extent and of migh- 
importance in Proſecutions of this Kind; and ſome 
erſity of Opinion there is among the Judges upon it. 


8 V+ Ic 
N o =_ 


. : . 
— REY 2 n r "Fs _—_ : £ : \ 
; > peach os i aire i 1 7 Ben 
* 5 r Wes * 
F Gris 3 „ my, AT 
— 1 V ae 5 2. „ id * 2 "Re "IT 4 mo * 
* 1 $4.9 5 7 2 2 
2 3 8 


70 Raſtalls Terms le bey. V. Abettors Stanford L. 3. c. 
n. 2.C. 1a. Raſtall's Ent. fo. 43. b. 44. a. Dyer i 20. 4 


Bur 


— - 
— 
: K „ „ t #20 5. By 
: 2 2 - pa 
— 3 2 
*, Es 7 1 Le, 4 p * * * ; 
* x , E b # — ++ _— — Tos - 
9 - N — a. a 2 ” 
— — 5 wo 8 * < — 


, 4 
23 


4 CI 
„ e oy 
* # eto P 3 a A” —— 
* . . 


200 
1 
/ 1 
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Bur it will not be neceſſary at preſent to ente | 
into it. Becauſe the Court in the preſent Ci z 
found it's Judgment upon the Facts found by the f 
dit, and upon them alone. Now it is expreſly ſql 
that Salmon was Party to the original Apreemen 4 
Bell; that he conſented to part with his Money 
Goods under Colour and Pretence of a Robbery, g 
that for that Purpoſe, and in Purſuance of this Cor 
and Agreement, he went to Deptford, and waited by 
till this colourable Robbery was effectec. 
Tuts being the State of the Caſe with Repardtol 
mon, the Judges are of Opinion that in Conſideration 


Law, no Robbery was committed on him. His Pray 


ty was not taken from him againſt bis Will, 
Ix was ſaid by the Priſoners Council that the Verl 
doth not find, that Salmon was put in Fear; aud. 
they, there can be no Robbery without the Circumſay 
of putting in Fear. ; 3 
I think the Want of that Circumſtance alone ouglii 
to be regarded. I am not clear that that Circumſtan 
of Neceflity to be laid in the Indictment, ſo as the 
be charged to be done Violenter et, Contra Veluntatan 
know there are Opinions in the Books which ſeen 


make the Circumſtance of Fear neceſſary, but IN 


ſeen a good MS. Note of an Opinion of Lord Helttolf 
contrary. And I am very clear that the Circumſa 


of actual Fear at the Time of the Robbery need not 
ſtrictly proved. Suppoſe the true Man is knocked an 
without any previous Warning to awaken his Feat, 


liech totally inſenſible while the Thief tifleth hisPockt 
is not this a Robbery? and yet where is the Circumſis 


of actual Fear? or ſuppoſe the true Man maketh a mi 


ful Reſiſtance but is overpowered and his Property 
en from him by the mere Dint of ſuperior Streu 
this doubtleſs is a Robbery. And in Caſes where then 
Man delivereth his Purſe without Reſiſtance, it 


| Fatt be attended with thoſe Circumſtances of Vic 


or Terror which in common Experience are lik 
induce a Man to part with his. Property for the 
ty of his Perſon, that will amount to a Robbery. * 
it Fear be a neceſlary Ingredient, the Law, in! dn 

N 1 Sofia 


THE EEFFRT” 
ri, will preſume Fear where there appeareth to 
n Ground fer itt. 3 
"ne now to the Cale I promiſed at the Beginning 
"er and to diſtinguiſh from the preſent Caſe. One 
„ having been informed that one of the early Stage 


hes had been frequently robbed near the Town by a 


bend the Robber. For this Purpoſe he put a little 
and a Piſtol into his Pocket, and attended the Coach 
poſt Chaiſe, *till the Highwayman came up to the 
any in the Coach and to him, and preſenting a 
don demanded their Money. Norden gave him the 
Money he had about bim, and then jumped out of 
haiſe with his Piſtol in his Hand; and with the Aſ- 
e of ſome others took the Highwayman, . _ 
r Robber was indicted about a Year. ago in this 
t for a Robbery on Norden and convicted. And very 
ly in my Opinion, was he convicted... 
r that Caſe differeth widely from the preſent. In 
aſe, Norden ſet out with a laudable Intention to uſe 
ndeavours for apprehending the Highwayman, in 


ot that Time was totally uncertain ; and it was 


: Caſe now under Conſideration, there was a moſt 


he Pretence and Shew of a Robbery : and Time, 
and every other Circumſtance were known to Sal- 
eforehand, and agreed to by him. 


Nirden's Caſe, there was no concert, no Sort of 
edion between him and the Highwayman ; nothing 
move or leſſen the Difficulty or Danger Norden 
tbe expoſed to in the Adventure. In the preſent 


[tof the ſuppoſed Robbers,I mean Blee. And though 
n might not know the Perſons of Ellis and Kelly ; 
well knew that they were brought to the Place by 
nend Bee, and were wholly under his DireQion. 


do widely do theſe Caſes differ. 


[ 


 Highwayman, reſolved to uſe his Endeavours to 


he ſhould that Morning come to rob the Coach, 


a a cat caoes 
— I IT 
— 


ly uncertain whether he would come alone or no. 


able Conſpiracy between Salmon and the reſt of the 
ters that his Property ſhould be taken from him un- 


2 
rr e- eee nn + — 


there was a Combination between Salmon and one 
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130 _ THE REF ORT: 

To conclude, all the Priſoners have been gh 

a moſt Wicked and deteſtable Conſpiracy to mul 
very ſalutary Law ſubſervient to their vile corrupt 
But great as their Offence is, it doth not amoun if 
Jony. And therefore the Judgment of the Coun ad 
they be all diſcharged of this IndiQment. 
A Bill of Indictment was afterwards found ay 
the Priſoners, and proſecuted at the Expence of the(y 
upon the Repreſentation of the Judges, {or a Cor 
in which the principal Facts found by the ſpecial i 
on the Felony Bill were charged, On this Indi 
they were all convicted: and the Court gave Jud 
that they be all fet in and upon the Pillory twice 
they ſtand committed for ſeven Years, and untl 
find Sureties for their good Behaviour for three} 
afterwards. 1 | 1 
ONE of them (Eagen) loſt his Life in the 
through the Reſentment of the Populace. Anda 
Account the others did not ſtand a ſecond Tine. 
they are all in Newgate very cloſely confincd unde 


Sentence. 


What follows Ty the Caſe cited in the marginal Note p. 1. 
was not deli- 1. And. 195. the Indictment was held to be ſift 
veredin Court. though the Words of the Statute of Fb. and Ms 
not purſued; the Words Excitavit, Movit, and Prot 
being deemed Tantamount to the Words of the d 

and deſcriptive of the ſame Offence. 4 

I take this Caſe to be gocd Law, though I conf 

the only Precedent I have met with, where the Wat 

the Statute have been totally dropped. And | the 

incline to this Opinion, becauſe I obſerve that 8 

giflature in Statutes made from Time to Time eu 

int, Acceſſarics before the Fact, hath not confodl 

to any certain Mede of Expreſſion; but hath tat 

ſen to mate uſe of a Variety of Words, all term 


| in the ſame general Idea, „„ 
31. Eiz,c. Sohm Statutes make Uſe of the Word uy 
12. S. 5. ſingly, without any other Words deſcriptive of tht! 


ago J 1 D GY fence, others d have the Words, Abettment, ba | 

a © *heiping, maintaining and counſelling, or, "4 3 
© 1. Ed 6. 12 Pfr, Procurers, and Counſellors. One 101 
Ex” the Offence by the Words, Command, Counlc) 


44 5. Ph. M. FRI 


Ye 


rep OO 


re calleth the Offenders, Procurers, or Acceſ-e 39. Eliz. . 
One, f having made Uſe of the Words, Comfort,S. 2. | 
Abet, Alſiſt, Counſel, Hire, or Command, imme- 3: 4. W. M. 
afterwards in deſcribing the fame Offence in ano- . 9. 

ale, uſeth'the Words Counſel, Hire, or Command, 


of Felonies; ard many others make Uſe of thec. 9. 
« Counſellors, Aiders, and Abettors, or barely 

„ and Abettors. 3 3 1 

ou theſe different Modes of Expreſſion all plainly 
tire of the ſame Offence, I think one may fafely 
de that in the Conſtruction of Statutes which ouſt 
in the Caſe of Participes Criminis, we are not to 
Ferned by the bare Sound, but by the true legal Im- 

f the Words. And alſo that every Perſon who 
h within the deſcription of theſe Statutesy various 

y are in Point of Expreſſion, is in the Judgment 
Legiſlature an Acceſlary before the Fact; unleſs 
reſent at the Fact, and in that Caſe he is undoubt- 
Principal. e 5 


Jo of theſe Miſcreants, Macdaniel and Berry, to- 
with one Mary Jones, were afterwards indicted 
urder upon 2 Conſpiracy of the like Nature againſt 
ialen; who was convicted and executed for a 
ry on the Highway, upon the Evidence of Berry 

= | 

px this Indictment they were tried and the ſpecial 

being ſet forth in the IndiQment, the Court ſuf- 

them to be convicted, but immediately reſpited 

ent; in order that the Point of Law might be 

Fully conſidered upon Motion in Arreſt of Judg- 
ut the Attorney General declining to argue the 

tf Law, the Priſoners were at a ſubſequent Seſſion 


gel of that Inditment. _ 
I; Proſecution, I am, ſatisfied, aroſe from a lau- 


7 cal for Ke 1 *. ; NG ; 
by ccping the Fountains of Juſtice pure and 
pi, and a jul Indignation againſt an Offence of 


a 


tra] Enormity, 5 
5 Xe confeſſes that there are ſtrong Paſſages in 
2 "ters which greaily countenance a Proſe- 
" this Kind. But thoſe Writers muſt always be 
great Caution upon the Subje& of Homicide. 
12 rs BracTtoN, 


* 


1 One Statute calleth them Counſellors and Con- s 1. A. St. 2. 
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moſt part follow, was a Doctor of both Laws 


and in their looſe Way wrote upon the Subject un 
Divines and Caſuiſts than as Lawyers; and ſeen 
_ conſidered the Offence merely in the Light in wii 


. cution againſt Dr. Oates, it ſeemeth not to ban 4 
into the Imagination of thoſe concerned in it, od 


to have reached his Life. Though the Judgmeat 


probably have ended in his Death. f 


convicted to the Satisfaction of the Serjeant, and] 


THE REPORT | 


Bracrton, whom the Writers of that Age fy 


came to the Bench. It is no Wondef ther 
having before him no tolerable Syſtem of the el 
then in it's infant State, he ſhould adopt what jel 
in the Books of the civil and canon Law, whichh 
read and ſeemeth to have well underſtood, * 

SUCCEEDING Writers of that Age refined un] 


might be ſuppoſed to be conſidered in Foro Cal: 
Bor the Practice of many Ages backwatdz( 


no Means countenance their Opinion. 9 
Axp during all the Violence and Rage of thel 


Court, who would not have ſpared him if theyt 
have taken their full Blow at him, that the Offa 
which he was convicted could have been ſo chay 


paſſed on him, the moſt cruel I believe that ever ii 
en in Weſtminſter Hall in Caſe of a Miſdemeanour, n 


RICHARD MasoN's Cafe. 


\ T Wincheſter Summer Aſſizes 1756, Richort 

ö was indicted before Mr. Serjeant Willis, wid! 
Judge of Aſſize that Circuit, for the wilful Mut 
William Maſon his Brother; and was upon full En 


ment of Death paſſed on him. But the Serjeatl 
informed that ſome Gentlemen of Rank at tit 
doubted, whether upon the Circumſtances given 
Jence e Offence amounted to Murder or Manſlay 
he reſpited Execution till the Opinion of the fl 
could be taken upon the Caſe, which he reported i 
deen as followeth, 


. * See Dig. L. 48. Tit, 8. ad Legem Cornelia Uh ol 
I. 9 Tit. 2. ad Legem Aguiliam. And the Writers 00 
non Law, collected by Linwood L. I. Tit. 11. V. N. J 

f See 4. St. Tri. 1 againſt him and 
from the Court at the Time of giving Judgment. 
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x Priſoner, with the deceaſed and another Bro 

me Neighbours were drinking in a friendly Manner 
public Houſe ; till growing warm in Liquor, but 
toxicated, the Priſoner and deceaſed began in idle 
to pull and puſh each other about the Room. They 


ls by Agreement. e | | 

L this Time no Tokens of Anger a Yeared on ei- 
ide, till the Priſoner in the Cudgel Ray en * 
led a ſmart Blow on the Temple. The Deceaſed 


in with the Priſoner, and they fought a ſhort Space 


| _ 
r Priſoner then quitted th 


e Room in Anger; a 
he got into the Street was deri and 


heard to ſay « Damna- 


of the Room being open into the Stre 
1 againſt the Door- Poſt, expat 
Cem and a Cudgel in his Right, looking in up. 
3 but not ſpeaking a Word. 5 
| wg ſeeing him in that Poſture invited Rim 
iv oo but the Priſoner anſwered J will 
4 mn, Why will you not? faid the Deceaſed 
ver replied ce Perhaps you will fall o 
f 1 Deceaſed aſſured him he 
Wes you think yourſelf as ood a 
els, perhaps you will they at a 
rifoner anſwered I am not afraid 
w. vill keep off your Fiſts,” 
pies the Deceaſed got up and went to- 
— ho dropt the Cudgel as the Deceaſed 
p to im. The deceaſed took up the Cud- 
— = gel 
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reſtled one Fall, and ſoon afterwards played at 


pon grew Angry, and throwing away his Cudgel, 


d Earneſt: But the company interpoſing they were | 


ſcize me if ! do not fetch ſomething and flick 
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his Boſom, and drew out the Blade of a Tuck 
made a Pass at him with the Sword, but 
toward the Deteaſed, and Rabbed him to the R 


their Chambers met in Michaelmas Vacation al 


* 


He returned to the Company provided to Apa 


ed under his Coat; which moſt probably be hald 


bim no Opportunity of doing ſo before the fit fi 


advanced as fait, and took the Revenge he had wi 


the precedent Quarrel: becauſe all Circumſtancat 
dered, he appeareth to have returned with a dl 


* 


THE REPORT. 
gel and with it gave the Priſoner twoBlows on the 
der. The Priſoner immediately put his right Hal 


crying © Damn you ſtand off or PII ſtab you; of 
mediately, without giving the Deceaſed Time toflp 
| miſe] 
The Decealed thereupon gave back a little, an 
loner ſhortning the Sword in his Hand, leaped fon 


he inne ese. 

Tur Judges having had Copies of the Caſe { 
Jtausfieid's Chambers and unanimouſly agreed, thil 
arc in this Cale ſo many Circumſtances of deliberyl 
lice and deep Revenge on the Defendant's Part, df 
Offence cannot be leſs than wilful Murder. Hen 
he would fetch ſomething to ſtick bim, to run bini 
the Body. Whom did he mean by bim? Eren 
gumſtance in the Caſe ſheweth he meant his Bn 


with an orflinary Cudgel, as if he intended toi 
and Manhood a ſecond Time with that Weapon, 
the deadly Weapon was all the while carefully ca 


ed for the Purpoſe of concealing the Weapon, 

Hz ftood at the Door refuſing to come nearth 
artfully drew on the Diſcourſe of the paſt Quaid 
as foon as he ſaw his Brother diſpoſed to engage all 
Time at Cudgels, he dropped his Cudgel and beul 
to the deadly Weapon, which till that Moment x 
e oy holtt” 5 ante — 


1 9 | 
Hr did indeed bid his Brother ſtand off; but he 
made. His Brother retreated before the ſecond, 
Tux Circumſtance of the Blows before the wot 


produced, which I preſume might weigh with theVt 
men who doubted, altereth not the Caſe at all, uf 


Reſolution to take a deadly Revenge for what I 


CHE REPORT. 455 
he Blows were plainly a Provocation ſought on his 
that he might execute the wicked Purpoſe of his 
t, with ſome Colour -ot Excule. 

Ile was ſoon afterwards Executed. 

« Hale's Sum. 48. and 1 Hale 457, two Caſes of 
cations ſought adjudged Murder; though coming 
ect of tig in Poiny of, Maligntty, 
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TE was indicted at the Summer Aſſizes 1756 for the 
Town and County of Newcaftle upon Tyne, for 
Murder of William Atkinſon, «© 
pox the Trial the Caſe appeared to be, that a Pro» 1 
in the Nature of a Capiat ad Satisfaciendum iſſued a- | 
ft one Charles Cowling out of the Town Court, di- 
ed to Joſepb Dixon a Serjeant at Mace belonging to the 
rt; who got Jobn Suretees another Serjeant at Mace 
o and execute it for him. Suretees accordingly went 
Couling's Work-ſhop adjoining to his Houſe, and 
ing hold of him told him that he had an Execution a- 
| him. Corvling demanded a Sight of the Proceſs; | 
ich being refuſed, Cowling with the Aſſiſtance of the "I - i! 
ſoner by Force and Violence reſcued himſelf. ; 1 
URETEES immediately acquainted Dixon with what 
| happened ; and thereupon Dixon prevailed upon the 
yor's Officer to inſert the Name of Suretees in the Pro- 
ö: and Syretees then went before a Juſtice of the Peace 
the Town and County and made Information on Oath, 
t he did by Virtue of the ſaid Proceſs to him and 70 
Dixon directed, apprehend the ſaid Cowling, who by 
eltling and Strokes got out of his Hands and made his 
= os Ts > ; 
HE Juſtice thereupon granted a Warrant directed to 
derjeants at Mace, Conſtables, and other Officers within 
laid Town and County, reciting the Proceſs already 
ationed; that Suretees had that Day arreſted Cowling by 


= 


Itue thereof, and that Cowling had by wreſtling and | + | 

Tokes reſcued himſelf, and commanding all Officers, & c. 11 
ipprehend the ſaid Cowling and to bring him before the = j N 
2 : Juſtice 1 
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Juſtice who granted the Warrant, or any other li 
of the Peace of the 'Town and County, to be ee 
in the Premiſſes as the Law directetn. 
Veo the Receipt of this Warrant, Dixon and * 
PE were both Serjeants at Mace) went back i 
ling's Work-ſhop, taking with them the Deceaſed mg 
Coulſon as their Aſſiſtants, They found the Shop Dy 
ſhut, and calling to Cowling, who was there with iN 
ſoner, informed him that they had an Eſcape Way 
againſt him, and required him to ſurrender; alen 
they ſaid they would break open the Door. 
 CowrinG refuſed to ſurrender; and the Prifon i 
ing out at the Window: with an Ax! in his Hand, {ng 
that the firſt Man that entered ſhould be a dead! 
Dixon however with Coulſon and the Deceaſed broke 

the Shop Door; and the Deceafed being foremoſt iii 
tering the Shop, the Priſoner at one Blow with thel 
on the left Side of the Head, killed him on the Spot! 

Uro this Evidence the Priſoner was found gulh 
wilful Murder. But ſome Gentlemen of the Profe 
expreſſing their Doubts to the Judge. who tried hin 
reſpited Execution ?till the Opinion of the ot 
could be had on the Caſe. - - 

- In Trinity Term 1757, eleven 4 the Judge kf 
Conference on the Caſe, and nine of them, with v 
Juſtice Vilmot who was abſent concurred, were * 
Opinion that the Defendant is guilty of Murder, T 

of the Judges held it to be Manſſaughter. All the lug 
preſent at the Conference agreed dhe the Juſtice's Ni 
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1 | rant, though obtained by very unwarrantable Prafi 
11 — on the Part of Dixon, and by Perjury on the Part! 
Wo 6 Suretees, was a legal Warrant for the arreſting Coin 
a WW for a Breach of the Peace. For in Caſes wherein f 
ki Juſtice of the Peace hath Juriſdiction, and in rhis heb 
4 3 doubtedly had, the Legality of his Warrant will nen 
. depend on the Truth of the Information whereonit 


1 grounded. 
WIT Tx V likewiſe 1 that Peace-Officers hwin 
3 legal Warrant to arreſt for a Breach of the Peace, Wi 
M28 break open Doors after having demanded Admin 
1 ſp Siren que Notice of their Warrant. 
1 „ 1 Tu 
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THE REPORT. 
„ Point on which they divided was, whether in 
age ach due Notice had been given. 5 
J nine Judges were of Opinion that no preciſe 
of Words is required in a Cale of this Kind. It 
Lent that the Party hath Notice that the Officer 
ch not as 2 mere Treſpaſſor, but claiming to act 
a proper Authority. And if after this Notice, he 
lasted and he or any of his Aſſiſtants killed in Con- 
nce of ſuch Reſiſtance, it will be Murder; provi- 
t cometh cut in Evidence that the Officer had a legal 
WH making ſuch Reſiſtance after ſuch Notice, 
+ at his own Peril. He aQeth avowedly and deli- 
ly in Defiance of the ordinary Cour ſe of Juſtice. 
therefore it will be no Excuſe on his Part to ſay, 
re did not know or believe that the Officer came 
WE: with a proper Authority. This Rule is founded 
e Policy of the Law, and upon every Principle of 
VVV 3 
ur Judges who differed, thought that the Officers 
t to have declared, in an explicit Manner, what Sort 
Warrant they had, F 
fry faid that an Eſcape doth not ex Vi termini, nor 
he Notion of Law, imply any Degree of Force or 
ch of the Peace: and conſequently the Priſoner had 
due Notice that they came under the Authority of a 
rant grounded on a Breach of the Peace. And for 
t of this due Notice the Officers are not to be con- 
Wed as ading in Diſcharge of their Duty, but as mere 


* 


paſſors. 
On this Queſtion alone the Caſe turned. 
vT a few of the Judges who conceived the Fact to 
| urder, were of Opinion that it would have been ſo, 
admitting that the Officers could not have juſtified 
breaking open the Door. Here was no Arreſt aQuall y 
e, the Officers even admitting that due Notice had 
been given, had committed a bare Treſpaſs in the 
Ile of Gruling, where the Priſoner happened to be; 
reſpaſs done to the Property of the Priſoner, no At- 
pt on his Perſn. 5 A 
br admitting that a Treſpaſs in the Houſe with an in- 
o make an unjuſtifiable Arreſt on the Owner, could 
onfidered as ſome Provocation to a Stander by; yet 
the knocking a Man's Brains out, or cleaving him 
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Ero. Car 371. 
Jones (W.) 
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eil. 59. 


when that is the Ca e, be the original Provocation en 


Id Raym. 


1296. 


ſtandeth as I conceive, on no better + Grounds thal 
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with the Ax in his Hand, declaring before any Aueh 


Cruelty concur, as they do in this Caſe, the Fad ij 


bat was wanting in the Caſe of the Queen againſt 


* 
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THE REPORT 
down with an Ax on ſo flight a Provocation, (yy 
rather of brutal Rage, or, to ſpeak more props 
diabolical Miſchief, than of human Frailty, Andi J 
always to be remembered, that in all Caſes of Hon 
on ſudden Provocation, the Law indulgeth to hy 
Frailty, and to that alone. 7 

Brsiprs, the Circumſtance of the Priſoner fa 


to enter the Shop, “ That the firſt Man that de 
„ ſhovid be a dead Man“ ſheweth it to be an 4 
Deliberation as well as Crueliy. —ͤ— il 

Axp where the Circumſtances of Deliberation 4 


doubtedly Murder ; as flow ng from a wicked Han 
Mind grievoufly depraved, and acting from Maß 
highly Criminal. Which is the genuine“ Noi 
Malice in our Law. „ 1 

In the Caſes of Sir H. Ferrers's Servant and of 
kin Hugget which were mentioned on this Occaſion th 
was a mutual Combat, Blows given or Paſſes male 
each Side; the Parties fought upon equal Terms 


flight, every Blow or Paſs hecometh a freſh Provocti 
The Blood kindleth every Moment, and in the Tun 
of the Paſſions the Voice of Reaſon is not heard, 

I muſtconfeſs that the Circumſtance of a mutual 


and others, which was likewiſe mentioned on this ll 
ſion : But that Cafe, I ſpeak it with great Deferad 


Opinion of ſeven learned Judges againſt five. 


In the Caſe of Earl FERRERS 
April 17. 1960. 


See the print- AI Houſe of Peers unanimouſly found Farl mm 


ed Trial. 


guilty of the Felony and Murder whereof bed q 
indicted; and the Earl being brought to the Bar, the , 
Steward acquainted him therewith; and the Houle iu 


* See Diſcourſe the 2d towards the N 
+ See the Diſcourſe on Homicide, Chap. 5. Kl 00 


THE KE TUR. 53g 
ely adjourned to the Chamber of Parliament/ And 
ing put the following Queſtions to the- Judges ad- 
ned to the next Day. I Ov) 


fl,“ WHETHER a Peer indicted of Felony and Mur- 
ger, and tried and convicted thereof before the Lords in 
irliament, ought to receive Judgment for the ſame 
kccording to the Proviſions of the Att of Parliament of 


ke 25th Year of his“ Majeſty's Reign, intitled, az * Geo. 2d. 
A for better preventing the horrid Crime of Murder. 

2d, “ SUPPOSING a Peer fo indicted and convicted 
ught by Law to receive ſuch Judgment as aforeſaid, 
and the Day appointed by the Judgment for Execution 
ſhould lapſe before fuch Execution done, whether a 
new Time may be appointed for the Execution, and 
by whom? EDS Eg 


Oe the 18th, the Houſe then ſitting in the Chamber 
Parliament, the Lord Chief Baron in the Abſence of 
e Chief Juſtice of the Common Pleas, delivered in 
iting the Opinzen of the Judges, which they had a- 
ecd on and reduced into Form that Morning. 
His Lordſhup added many weighty Reafons in Support 
the Opinion, which he urged with great Strength and 
foptiety, and delivered with a becoming Dignity. 


— —— 
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* To the firſt Queſtion. 
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[© We are all of Opinion, that a Peer indicted of Fe- 

lony and Murder, and tried and convicted thereof be- 

fore the Lords in Parliament, ought to receive Judg- 

ment for the ſame according to the Proviſions of the 

Act of Parliament of the 25th Year of * his Majeſty's * Geo. 24. 
Reign, intitled, an Ac for better preventing the borrid | 
Crime of Murder ?: ROO Oe WAYS TBS 


To the ſecond Queſtion. 


* WWPPOSING the Day appointed by the Judgment 
tor Execution ſhould lapſe before ſuch Execution done 
| (which how ever the Law will not preſume) we are all 
of Opinion, that a new Time may be appointed for the 

: e either by the bigh Court of Pariiament before 

Abich ſuch Peer ſhall bave been attainted, orby the Cour . | 
ma . 
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THE REPORT. 
& of King's Bench, the Parliament not then fitting; 
* Record of the Attainder being properly removgiy 
„ that Court.“ SG | 


TRR Reaſons the Judges went upon in their Aut 
to the firſt Queſtion are preſume too obvious to ben 
tioned at large. And the Houle reſolved and order 
Judgment ſhall be pronounced in Weſtminſter Hal q 
tuant to the late AQ. Es .— 

Tux Reaſons upon which the Judges founded d 
Anſwer to the Second, relating to the further Proceeds 
of the Houſe after the High Steward's Commiſion 
| ſolved, which is uſually done upon pronouncing Judeme 
may poſſibly require ſome further Diſcuſſion. 1villth 
fore before I conclude, mention thoſe which weighed 
me, and I believe with many others of the Judges 

Tux Houſe before they adjourned to the Court Ray 
in Weſtminſter Hall for pronouncing Judgment, reſgl 
and ordered that Execution be reſpited to the 5th Dyd 
May following. Upon which Day Execution was dx 
at Tyburn purſuant to the Judgment, and the Body d 
vered at Surgeon's-Hall to be diſſected and anatomiel 

Tux Writ to the Sheriffs for Execution was as fh 
Joweth, f 


GEORGE the Second, by the Grace of God of Great Ii. 
tain, France and Ireland, King, Defender of the Faith ad 
fo forth, To the Sheriffs of London and Sheriff of Müde 
ſex Greeting : Whereas Lawrence Earl Ferrers Viſau 
Tamworth bath been indicted of Felony and Murder by bn 
done and committed,which ſaid Indigt ment bath been certijid 
| before us in our preſent Parliament; and the ſaid Lawreitt 
Earl Ferrers Viſcount Tamworth hath been thereupon d. 
raigned, and upon ſuch Arraignment hath pleaded Not Gul 
45; and the ſaid Lawrence Earl Ferrers V ſcount Tamwork 
bath before us in our ſaid Parliament been tried, and in di 
Form of Law convicted thereof ; and 8 
bath been given in our ſaid Parliament, that the ſaid La: 
rence Earl Ferrers Viſcount Tamworth ſball be hanged h 
the Neck till be is Dead, and that bis Body be difſeftd an 
enatomized, the Execution of which Judgment yel — 
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0 be done, We require, and by theſe Preſents ftriftly 
e the Hours of nine in the Morning and one in 
ſternoan of the ſame Day, him the ſaid Lawrence Earl 


london ( y9u then and there to be deliveredas by another 
40 the Lieutenant of our Tower of London, or to bis 
uty directed, woe have commanded) into your Cuftody you 
and there receive, and him in your Cuſtody ſo being, you 
bwith conv-y to the accu omed Place of Execution at Ty- 


Lawrence Earl Ferrers Viſcount Tamworth in your 
Rudy fo being, in all Things according Io the ſaid Judg- 
t, And this you are by no Means to omit at your Peril, 
* d Year of our Reign. SO REG 
" 5 YoRKE and Y ORKE: 


Reaſons, &. 
ſicial Capacity, whether upon Writ of Error, Impeach- 
Wnt, or Indictment removed thither by Certiorari, is in 


Parliament, 3 . | 

[Tarts Court is founded upon immemorial Uſage, upon 
e Law and Cuſtom of Parliament, and is Part of the 
1ginal Syſtem of our Conſtitution. = 
Ir is open for all the Purpoſes of Judicature during the 


Iyning, and ſhutteth at the End of every Seſſion ; juſt 


ent of Law held before the King himſelf, openeth and 


' * 


utteth with the Term. 


ſeſſon, it's conſtant Activity for the Ends of public Juſ- 
ce independent of any ſpecial Powers derived from the 


on thoſe Courts of Law whence Error lieth in Parlia- 
zent, and of Impeachments for Miſdemeanors. 


Ir 


that upon Monday the 5th Day of May In- 


ers Viſcount Tamworth without the Gate of our Tower 


and that you do cauſe Execution ie be done upon the 


tneſs ourſelf at Weſtminſter the ſecond Day of May, 


vERY Proceeding in the Houſe of Peers acting in its 


dement of Law a Proceeding before the King in Parlia- 
. And therefore the Houſe in all thoſe Caſes may 
t improperly be ſtiled, the Court of our Lord the King 


dntinuance of the Parliament: it openeth at the Be- 


the Court of King's Bench, which is likewiſe in judg- 
Tax Authority of this Court, or, if 1 may uſe the Ex- 5 


fon, is not doubted in the Caſe of Writs of Error 
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Name, Stile, and Title of Office is the ſame in both , 
it differ very widely; and fo doth the Conſtitutingf 


IndiQtment hath been found againſt the Peer by the i 


Caſes of this Kind veſted in the High Steward; thatit!t 
ſideth ſolely in his Perſon, and conſequently without tw 


lev's Caſe. 7. * ith 


4 _ —— — — 


FAE keEPORE 1 
Ir was formerly doubted whether in the Cas 901 
Impeachment for Treaſon, and in the Caſe of an 
ment againſt a Peer for any capital Crime remgygy 
Parliament by Certiorari, whether in thefe Ca Þ 
Court can proceed to Trial and Judgment wich! 
High Steward appointed by ſpecial Commiſſion fi 
Crown. | MT be 

TH1s Doubt ſeemeth to have ariſen from the nud 
tinguiſhing between a Proceeding in the Court of thelf 
Steward, and that before the King in Parliament 


U 


but the Office, the Powers and Pre- eminences annere 


Courts where the Offices are executed. The Idenijg 
the Name may have confounded our Ideas, as equiva 
Words often do if the Nature of Things is ndt atten 
to; but the Nature of the Offices properly ſtated yilf 
hope remove every other Doubt on theſe Points. 

Ix the Court of the High Steward, he alone is Juy 
in all Points of Law and PraQtice; the Peers Tien g 
merely Judges of Fact, and are ſummoned by Vird 
a Precept from the High Steward to appear before li 
on the Day appointed by him for the Trial, Ut Ri 
ri tas melius ſciri poterit. nf 

Tur High Steward's Commiſſion, after reciting that 


Jury of the proper County, impowereth him to ſendh 
the Indictment, to convene the Priſoner before hint 
ſuch Day and Place as he ſhall appoint ; then and the 
to hear and determine the Matter of ſuch Indidment; 
to cauſe the Peers Triers tot & tales per ques Rei Veril 
melius ſciri poterit, at the ſame Day and Place to apa 
before him: Peritategue inde compertd, to proceed n 
Judgment according to the Law and Cuſtom of Engl 
and thereupon to award Execution.“ 


By this it is plain that the ſole Right of Tudicature il 


Commiſſion, which is but in Nature of a Commiſſion 
Oyer and Terminer, no one Step can be taken in order d 


| * See Lord Clarendon's Commiſſion as Hip Steward, ad 
the Writs and Precepts preparatory to the Trial in Lord ir 
„ a Tul 


* 


n wood r * 
Reb II" So very . d 


a 8 — A 
„ N 
A 


THERE BORM). 
. And that when his Commiſſion is diſſolvedz 
he declareth by breaking his Staff, the Court no 


e xiſteth. F 57 
in a Trial of a Peer in full Parliament, or, to 


ment, the Caſe is quite otherwiſe. Every Peer 
tat the Trial, and every Temporal Peer hath a 
to be preſent in every Part of the Proceeding, 
upon every Queſtion of Law and Fatt ; and the 
ion is carried by the major Vote; the High Stew- 
Winſelf voting merely as a Peer and Member of that 
tin common with the reſt of the Peers, and in no 
—_ 

tack indeed been uſual, and very expedient it is in 
of Order and Regularity and for the Solemnity of 


me of the Trial and until Judgment, and to give 
he Stile and Title of Steward of England. But this 
th no Sort of Alteration in the Conſtitution of the 
t. It is the ſame Court founded in immemorial 


Appointment be made or not. OE. 
acteth in it's judicial Capacity in every Order made 


o the Nature and Circumſtances of the Caſe, the 
wance or-Non-Allowance of Council to the Priſon- 
and other Matters relative to the * Trial; and all 
before an High Steward hath been appointed. And 
tle was it apprehended in ſome Caſes which I ſhall 


ſt itſc}t directed in what Manner and by what Form 
ea Conviction, before the Appointment of an H gh 


6 well without the Appointment of an High Stew- 
as alter his Commiſſion diſſolved. | | 


— } 0 a . ® * | p | 
de the Orders previous to the Trial in the Caſes of the 


with legal Preciſion, before the King in Parliament, 
capital Oflence, whether upon Impeachment or 


roceeding, to appoint an Officer for preſiding during 


e, in the Law and Cuſtom of Parliament, whether 


hing the Time and Place of the Trial, the poſtpo- 
the Trial from Time to Time upon Petition accord- 


an prefently, that the Exiſtence of the Court de- 
ed on the Appointment of an High Steward, that the 


ras be ſhould be appointed. It hath likewiſe receiv- 
dd recorded the Priſoner's Confeſſion which amount- 


Yard, and hath allowed to Piiſoners the Benefit of 
of general Pardon where they appeared intitled to 


8 Rilmarnoch;&cc and Lord Lovat and many other modern 
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10 THERE PORT 
Thi .. Ant when, in the Caſe of Impeachments, te( 
6311: mons have ſometimes at Conferences between iel 
By 14! _ attempted to interpoſe in Matters preparatory q 
TRE Trial, the general Anſwer hath been,“ This is a bf 
BING « Tudicatureupon which the Lords will not cone 
KY & impoſed Silence upon themſelves,“ or to that ff 
Fl. I need not here cite Inſtances ; every Man why 
bil conſulted the Journals of either Houſe hath mas 
bi! 77 
. | 128 I will now cite a few Caſes applicable, in my Ou 
Wi to the preſent Queſtion. And I ſhall confine mil 
9 | j ſuch as have happened fince the Reſtoration, Bea 
N ll; Queſtions of this Kind, modern Caſes ſettled with 
Tit beration and upon a View of former Preredent 
N 


al. 


more Light and Satisfaction than the deepeſt deaci 
of the Crown, the Privileges of Parliament, a 


been more ſtudied and better underſtood at, and fir 
„ 
Lords Journ- 


then under Impeachments, the Lords on the 6th of 


pleaſed to appoint an High Steward for thoſe Pup 


the Subject-matter of that Meſſage, the Common 
preſſed themſelves to the following Effect,“ Theyd 
EC 


5 the other five Lords, becauſe they conceive the conl 
„“ tuting an High Steward is not neceſſary, but that Ju 


lay a Committee of both Houſes might be nom 


Antiquity can afford. And alſo becauſe the Prei 
Rights of the Subject in general, appear to me ul 


Years before that Period, than in former Ages. 
Ix the Caſe of the Earl Danby and the popiſh li 
1679 appointed Time and Place for hearing the I 
Danby by his Council upon the Validity of his be 
Pardon, and for the Trials of the other Lords; ad 
ted an Addreſs to his Majeſty praying that he will 


 Taxsx Votes were on the next Day communi 
to the Commons by Meſſage in the uſual Manner. 
O the $th at a Conference between the Houſes 


© not apprehend what ſhould induce your Lordibp 
& addreſs his Majeſty for an High Steward for det 
&« ning the Validity of the Pardon which hath 0 
c pleaded by the Earl of Danby, as alſo for the Tril 


«* ment may be given in Parliament upon Impeachmt 
4% without an High Steward.” And concludec vil 
Propoſition, that for avoiding any Interruption A 


THE. R E P OR T. 

ſer. the moſt proper We and Methods of Pro- 
4 Propoſition the Houſe of Peers after A long De- 
ejected. 4 

other Lords. 


th was upon 2 ſecond Debate agreed to, and the 
Chancellor, Lord Preſident, and ten other Lords 


mmittee of the Commons. 


trance into the Buſineſs referred to them. That the 


and! in the Lord Pembroke's, and the Lord Morley's Caſes. ; 
ear to this the Lords Committees ſaid,“ The High 
(ward is but Speaker pro Tempore, and giveth bis 
Met: as well as the other Lords. This changeth not 
ale Nature of the Court. And the Lords declared 
of Mc) have Power enough to proceed to Trial, though 
e King ſhould not name an High Steward.“ +. 
s Pla Tnar this ſeemed to be a ſatisfaction to the Com- 
ons provided it was entered | in the Longs Journals 
woull(Wich are Records.“ 15 ö 
uch coRDINGLY on the ſame Day; cc it is 1 and 
une ered by the Lords Spiritual and Temporal in Parlia- 
ner, rt aſſembled, that the Office of an High Steward 
ales en Trials of Peers upon Impeachments is not neceſ- 
mom e to the Houſe of Peers; but that the Lords may 
hey a occed in ſuch Trials if an High Steward be not ap- 
* WW "tcd according to their humble Deſire. 5 

terfl 


OY Afterwards Earl of Nottingham. 5 


Tri 


e cons Lord High Steward was made hc Vice only. That not- 
at ding the making of a Lord High Steward the Court 
acht 7 the ſame and was not thereby altered, but ſtill re- 
d will the Court of Peers ! in Parliament. That the Lord 


Steward was but as a Speaker or Chair-man, for the 


} of l 
orderly proceeding at the Trials. 


omindt 


* 


| 5, Which is before tated. 
| K 


ge, Finch « Chancellor, and. many | 


bwey xk on the 11th the Commons 2 * K 


gamed of the Committee, to meet and confer. with 


ur next Day the Lord Prafident reporthd IS the 
mittecs of both Houſes met that Morning, and made 


mons defired to ſee the Commiſſions that are prepared | 
og High Steward at theſe Trials, and alſo the Commif- 


la the Commons Journal of the 15th « of May it tand. 
us, their Lordſhips further declared to the Committee, 


ls Air curſo my Lord Chief Baron referred to and 
gument upon the ſecond Queſtion e to 
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might iſſue ſo as the Words in the Commiſſon u 
thus changed, viz. inſtead of Ac pro eo quod Offen 


ceres & Magnates in Parliamento noſtro Aſſemblai 
bumiliter ſupplicaverunt ut Seneſchallum Angl 
Vice conſtituere dignaremur, to which the Houſe a 


much of their Weight; ſince Paſſion and Party 
Houſes concurred, and in which the Rights of boky 


ture of the Lords in capital Cafes. For if the ly 


until Judgment, which I do not diſpute) every lit 


ture, altogether groundleſs, and to guard again 
Thing from whence the neceſſity of an High Stn 


Commons propoſed and the Lords readily agreed 
Amendment in the Steward's Commiſſion which 


der and Reſolution ef the 12th, (Commons Jou 


On the 13th the Lord Preſident reported fa 
Committees of both Houſes had met that Mom 


Steward, and had peruſed former Commiſſion; jy 
Office of High Steward. And then putting the Hy 
mind of the Order and Reſolution of the Preceding| 
Propoſed from the Committees, that a new Congl 


ſchalli Angliæ (cujus preſentia in bac parte regni 
accepimus jam vacat, may be inſerted, Ac pro to gut 


Ir muſt be admitted that Precedents dran! 
Times of Ferment and Jealouſy, as theſe wer 


dice generally mingle in the Conteſt. Yet le il 
membered that theſe are Reſolutions in which 


thought to be very nearly concerned; the Com 
Right of impeaching with Effect, and the whole] 


ment of an High Steward was admitted to be of a 
Neceſſity (however neceſſary it may be for the Re 
and Solemnity of the Proceeding during the Til 


ment may, for a Reaſo n too obvious to be mention | 
rendered ineffectual. And the Judicature of ibs 
in all capital Caſes, nugatory. -Y 


= 


Ir was from a Jealouſy of this Kind, not at thil 


the Caſe of an Impeachment might be inferred, i 


already ſtated. And it hath, I confeſs, great weight 
* This Amendment aroſe fiom an Exception tak" 
Commiſſion by the Committee for the Commons, wil 
then ſtood did in their Opinion imply that the confi 
Lord High Steward was neceſſary. Whereupon it 3 
by the whole Committee of Lords and Commons, * 
Commiſſion ſhould be recalled, and a new Commiſion 
ing to the ſaid Amendment iſſue to bear Date afte 


th of May.) 


% . 


A n 
bat this Amendment which was at the ſame Time 
ni Mit the Caſes of the five popiſh Lords when Com- 
ord ons ſhould paſs for their Trials, have taken Place in 
« oi. Commiſſion upon Impeachments for Treaſon ſince 


E rime. And 1 cannot help remarking that in the 


ling of Lord Lovat, when neither the Heat of the Times 
de Jealouſy of Parties had any Share in the Pro- 


1 Wn, the Houſe ordered, * That the Commiſſion for 
iuny pointing a Lord High Steward ſhall be in the like 


Unt orm as that for the Trial of the Lord Viſcount Viaf- 
qui rd as entered in the Journal of this Houſe on the: 
lati | th of November 1680, except that the ſame-/ſhall 
* „ 


in the Engliſh Language.” +. . 


will make a ſhort Obſervation on this Matter. 


plainly made in Conſequence of the Reſolution of 
nt unvarying Practice with Regard to thenew Form, 


te Senſe of all ſucceeding Times that Reſolution was 


— 


founded in ſound Reaſon and true Police. 


een i. 55 


er, but this is eaſily accounted for. A Proceeding by 


the Commons had no Pretence to interpoſe in any 


coth not alter the Nature of the Gurt, which ſtill re- 
eth the Court of the Peers in Parliament, From theſe 


not theſe Premiſes equally true in the Caſe of a Pro- 
Ing upon Indictment? They undoubtedly are. 


dee in the State Trials the Commiſſions in the Caſes of 
al of Oxford, Earl of Derwentwater and others, Lord 
Won, and Lord Lowat. 5 I 

dee the Proceedings printed by Order of the Houſe of 
. (C Feb. 1746.) . 


K 2 IT 


Hr Order on the 13th of May 1679 for varying the 
of the Commiſſion was, as appeareth by the Jour- 


2th, and was founded on it; and conſequently. the 
in my Opinion a great Way towards ſhewing that 
he Reſult of Faction or a blameable Jealouſy, but 


may be objected that the Reſolutiom of the 12th of 
1679 goeth no further than to a Proceeding upon 


u Letter of the reſolution, it is admitted, goeth no 
eachment was the ſubject- matter of the Conference 
r. But what ſays the Lords? The High Steward is 


„ Header or Chair-man PRO TEMPORE for: tbe 
orderly Procceding at the Trials; the Appointment of 


uſes they draw the Concluſion I have mentioned. 
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Ix muſt likewiſe be admitted that in the Proceag 
on Indictment, the High Steward's Commiffon hi 
ver varied from the antient Form in ſuch C0 
Words objected to by the Commons, 4; 5h 

_ Officium Seneſchalli Angliæ (cujus preſentia in ki 
requiritur ) ut atcepimus jam vacat, are till ret 
this proveth no more than that the Great Seal ll 
Authority to vary in Point of Form, hath from 
Time very prudently followed antient Precedem 
I have already ſtated the Subſtance of the Cong 

in a Proceeding in the Court of the High Stewyy 
now ſtate the Subſtance of that in a Proceeding i 
Court of the Peers in Parliament. And ſhall nu 
of that in the Caſe of the Earl of Kilmarnoch ard 

as being the lateſt and in Point of Form agreeing 
the former Precedenete. | 
Tux Commiſſion, after reciting that William I 
Kilmarnoch & c. ſtand indicted before Commiſing 
Goal Delivery in the County of Surry for HighTh 
in levying War againſt the King; and that the Kiy 
tendeth that the ſaid William Earl of Kilmarnoch & 
be heard, examined, ſentenced, and adjudged beſo 
ſelf in this preſent Parliament touching the ſaid The 
and for that the Office of Steward of Great Britan(y 
Preſence is required upon this Occaſion) is now va 
we are informed, appointeth the then Lord Chan 
Steward of Great Britain to bear, execute, and al 
(for this Time) the ſaid Office with all Things as 
belonging to the ſame Office in that behalf. 
WHAT therefore are the Things due and bea 

the Office in a Caſe of this Kind? Not as in the c 
the High Steward, a Right of Judicature. For the 
miſſion itſelf ſuppoſeth that Right to reſide in a Coull 
ſubſiſting before the King in Parliament. The Pate 

E to be there heard, ſentenced, and adjudged, What 
1 85 in the Proceeding doth the High Steward then tak 
the Practice and Uſage of the Court of the Peer if 
liament he giveth his Vote as a Member thereof wit 
reſt of the Peers; but for the ſake of Regularity Wl 
der he preſideth during the Trial and until Judge 
Chair- man, or Speaker pro Tempore. In that * 


THE REPORE ; 149 

it may be properly enough ſaid that his Pre- | 
gain 3 thi Trial and until Judgment, 
n other. Herein | ſee no Difference between the 
an Impeachment and of an Indictment. 18 

during the Time of the Trial and until Judgment, 
he Court hath as I obſerved before, from Time 
e done various Acts plainly judicial before the Ap- 
ent of an High Steward, and where no High 
1 hath ever been appointed, and even after the 
on Diſſolved. STS; 
In to this Purpoſe cite a few Caſes. | 
gin with the lateſt, becauſe they are the lateſt, and 
uled with great Deliberation, and for the moſt Part 
View of former Precedents. 33 
he Caſe of the Earl of Kilmarnoch and others, the vid. proceed- 
on the 24th of June 1746, ordered that a Writ or ings in Print. 
of Certiorari be iſſued for removing the Indi cg. 4 
before the Houſe. And on the 26th the Writ, 1 
it made returnable before the King in Parliament, - 
e Return and Inditments was received and red. 1 
e next Day upon the Report of the Lords Com- Hf 
„ that they had been attended by the two Chief #| 
5 and Chief Baron and had heard them touching | 
Wonſtruction of the Act of the jth and 8th of King . 

. 
1 


n, « for regulating Trials in Caſes of High Trea- 

and Miſpriſion of 'Treaſon,”? the Houſe upon read- 

e Report came to ſeveral Reſolutions founded for 

ſt Part on the Conſtruction of that Ad. What 
onſtruction was appeareth from the Lord High 

ids Addreſs to the Priſoners juſt before their Ar- 

ent, Having mentioned that Act as one happy 

quence of the Revolution he addeth, „“ however 

noaſly that Revolution hath been traduced, what- 

r Attempts have been made to ſubyert this happy _ 
pbliſhment founded on it, your Lordſhips will now printed Trial. | 


8 — — 
Hehe — — — 
e p 
* n 
rere W n * ee 
- - 5 N 


e the Benefit of that Law in it's full Extent.” p. 11 * 
ed not after this mention any other judicial Ats N if l 
yy the Houſe in this Caſe before the Appointment _ 
High Steward, many there are. For the putting 1 
ſtruction upon an Act relative to the Conduct of the | 1 
and the Right of the Subject at the Trial and in . "| 
ee en 8 - ol 
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Caſes I ſhall have Occaſion to mention, rovchin 
Time and Place of the Trial, the Allowance c 
allowance of Council, and other Matters of ol 


hath been. publiſhed by order of the Peers. Wil 
gard to Lord Lovat's Caſe,” I think the Order died 
the Form of the High Steward's Commiſſion, whi 
have already taken Notice of, is not very confiſtet 


I the Caſe of the Earl of Derwentwater and tel 
Lords impeached at the ſame Time, the Houſe ret 


See the Pro- 
ceedings in 
Print. 


ticely new, and upon a Point, to ſay no mom z 
Place, not extreamly clear, was undoubtedly an Ln 
of Authority proper only for a Court having full 


Guilty long before the Teſte of the High Steward\( 


mons for High Treaſon, and had coram Nobis in ft 


ſenti Parliamento ſecundum Legem & Conſuetudmeni 
Regni Neſtri Magnæ Britanniæ, Audientur, Senteni 
& Adjudicentur, conſtituteth the then Lord Chun 
High Steward (bac vice) to do and execute all 
which to the Office -of High Steward in that bell 


THE REPORT, 
the Proceedings preparatory to it; and this ina (4 


Zance of the Cauſe; . oo Tao 
I vill not minutely enumerate the ſeveral Orgeng 
preparatory to the Trial of Lord Lovat and in the( 


Kind, all plainly judicial, becauſe the like Orders 
all the Cates where a Journal of the Preparatory 


the Idea of a Court whoſe Power can be ſuppoſed 
pend at any Point of Time upon the Exiſtence or) 
lution of that Commiſſion. :'' : 3: 


and recorded the Confeſſions of thoſe of them whoyl 


miſſion ;z which iſſued merely for the Solemnity of pt 
Judgment againft them upon their Conviction. 
IIS appeareth by the Commiſſion itſelf, it ra 
that the Earl of Derwentwater and others Coram | 
præſenti Parliamento had been impeached by thel 


Parliaments pleaded Guilty to that Impeachmenh 
that the King intending that the ſaid Earl of Derun 
ter and others de & pro Proditione unde ipſi ut fre 
Tmpetir” Accuſat” & Convit? exiftunt coram Nob: nl 


belong. „ „ n 2 

Tux receiving and recording the Confeſſion of the 
ſoners, which amounted to a Conviction ſo that c | 
remained but proceeding to Judgment, was ceriai 
Exerciſe of judicial Authority, which no Aſſemdſ' 


0 0 0 = * + 
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THE REPORT. RY 
ſever not having full Cognizance of the Cauſe 

texerciſe.. | 1 hagtey? | | 
the caſe of Lord Saliſhury, who had been impeach- See the Jour- 
| the Commons for High "Treaſon, the Lords upon nals of the 
ſetition allowed him the Benefit of the Act of gene- Lords. 

don paſſed in the ſecond Year of William and Ma- 
| far as to diſcharge him from his Impriſonment, up- 
Conſtruction they put upon that Act, no High Stew- 
e or ever baving been appointed in that Caſe, 
n the 2d. 0-7. 1690, upon reading the Earl's Petiti- 


5 Me: ttiog forth that he had been a Priſoner for a Year ( 
torr WAN nn Months in the Tower notwithſtanding the late 
Vid of free and general Pardon, and praying to be diſ- 
1 ged; the Lords ordered the Judges to attend on the 


„ whe day following to give their Opinions, whether the ſaid 
dende pardoed by the Act. On the 6th the Judges 
ole ered their Opinions, that if his Offence was commit- 
- or) before the 13th of Feb. 1688, and not in Ireland or 

4 ond the Seas, he is pardoned. Whereupon it was 


I the 


red that he be admitted to Bail; and the next Day he 
e rect Sureties entered into a Recognizance of Bail, him- 
bog in / 1 0,000, and two Sureties in 5000 each; and on 


dC 


of pi 


harged from their Recognizance, 15 | 
T will not be material to inquire, whether the Houſe 
right in diſcharging the Earl without giving the Com- 


zoth he and his Sureties were, after a long Debate, 


it rect 


„an opportunity of being heard. Since in fact, they 

the med and exerciſed a right of Judicature without an 4 
160 p Steward which is the only Uſe I make of this Caſe. 55 | 
nent HEY did the ſame in the Caſe of the Earl of Carn- . 


ral rth, the Lords Widdrington and Nairn, long after the Ll 
jeſs" Ste ward's Commiſſion diſſolved. c}] F 
uu | 5E5E Lords had Judgment paſſed on them at the F1 


unk e time that Judgment was given againſt the Lords ' |: | 


mnt "ev ater, Nitbiſdale, and Kenmure; and Judgment 8 
hand Ing given, the High Steward immediately broke his 1 
I, and declared the Commiſſion diſſolved. They Y 
bell winued Pritoners in the Tower under Reprieves 'till fe. 
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Lords Jour- 
nal. | 


Seſſion of Parliament, and that the Lords Carry 


Lords Carnwarth and Viddringtou were called in: 
ſeverally at the Bar prayed that their Appearance of 
be recorded, and likewiſe prayed the Benefit of the 
for his Majeſty's general and free Pardon. 


ance be recorded; and that they attend again to- 
the Lord Nairn was reſpited till that Day Fo 
then attending were called in, and the Lord Chand 
'of the Houſe that they ſeverally ſtood attainted of H 
Treaſon, and aſked them ſeverally what they had uf 
why they ſhould not be remanded to the Tower of lu 
_ ed the Benefit of the Act, and that they might hal 


Lives and Liberty pur ſuant thereunto. 


Majeſty's behalf to what was prayed, eonceivingl 
_ thoſe Lords not having made any Eſcape ſince ther d 
viction were intitled to the Benefit of the Act, the Hai 
45- after reading the Clauſe in the AQ relating to that) 


| THE-KEPORS 
ON the 21ſt of November 17175 the Houſe ben 
formed that theſe Lords had ſeverally entered m 
cognizances before one of the Judges of the Cn 
King's Bench for their Appeararice in the Houſ a 


Widdrington were attending accordingly, and du 
Lord Nairn was ill at Bath and could not then attend, 


WIEREUPON the Houſe ordered that their ind 
in order to plead the Pardon. And the Reeoyrinng 
ON the morrow the Lords Carnwarth aud Midi 


acquainted them ſeyerally that it appeared by the Reg 


THEREUPON they ſeverally upon their Knees pn 


Ap the Attorney General, who then attended fort 
purpoſe, declaring that he had no Objection m1 


ter, agreed that they ſhould be allowed the Benefitofl 
Pardon as to their Lives and Liberties, and diſchay 
their Recognizances; and gave them leave to di 
without further Day given for their Appearance. } 
O the 6th of December following the like Pag 
ings were had, and the like Orders made in the Caſe 
CC 

I obſerve that the Lord Chancellor did not ak il 
Lords, what they had to ſay, why Execution ſhould 
ze awarded. There was it is probable ſome little Pele 
cy as to that Point, But ſince the Allowance of the haf 
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THE REPORT. 
he AR as to Life and Liberty, which was all that 


bare been pleaded as ſuch in any court whatſoe- 


%%% œꝛ T 
ill not recapitulate; the Caſes J have cited, and the 
ſoßons drawn from them are brought into a very 


Compal. I will only add, that it would ſound 


ely harſh to ſay, that a Court of criminal Juriſ- 


of Law before the King himſelf, can in any Event 
er be under an utter Incapacity of proceeding to 
ard Judgment either of Condemnation or Acquit- 
e ultimate Objects of every criminal Proceeding, 


ESE Caſes, with the Obſervations I have made on 
„hope, ſufficiently warrant the Opinion of the 


s upon that Part of the ſecond Queſtion in the Caſe 


e late Earl Ferrers which I have already mentioned, 
alſo what was advanced by the Lord Chief Baron in 
Irgument on that Queſtion, © Phat though the Of. 
e of High Steward ſhould happen to determine before 
xecution-done according to the Judgment, yet the 
burt of the Peers in Parliament, where that Judgment 
v given, would ſubſiſt for all the Purpoſes of Juſtice 
ing the ſitting of the Parliament.“ And conſequent- 


at in the Caſe ſuppoſed by the Queſtion, that Court 


t appoint a new Day for the Execution. 


B. Ox the 19th of May 1760, Waſhington Earl 
, next Brother to the late Earl, having received 


Writ of Summons, took his Seat in Parliament as 


Ferrers, HER | 
HE Family Pedigree as far as concerneth the pre- 
Caſe is as folſoweth. ET ee 

*BERT the firſt Earl, who in the 29th of Charles 2d, 
"mmoned to Parliament by the Title of Lord Ferrers 


bee, being Grandſon and Heir to Dorothy Siſter 


and 


aved, Was an effectual Bar to any future Impri- 
on that account, and alſo to Execution, and 


ve whole Procceding muſt be admitted to have 
a Court having complete Juriſdiction in the Cale, 

bſtanding the High Steward's Commiſſion had 
ong diffolved. Which is all the Uſe I intended to 
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ted Viſcount Tamworth and Earl Ferrers, to him al 


inſerted. | 


for the Sea Service hath directly came in Judgment N 
this is to be imputed to, every Reader will judge. lh 
modern Caſes there are, from which the Legality 


dern Reports, 
XA the Goal Delivery held for the City and co 


tr Broadfoot was indicted for the Murder of 0 


the Mortar Sloop, had a Warrant from the Loy b | 


THE REPORT. 
and Coheir to Robert D' Evereux Earl of Eſt, jy 
lament General, was in the roth of Queen 4. N 


Heirs Male of his Body. 


: Ro BERT, the firſt Earl. : 


. 


1 


Robert died|Wasninoton,[Henny,the Law 
before his Fa-]the ſecond Earl, third Earl, þ:ijeq 

| » af | died without I died with- ad yl 
I I ue Male. | out Iſſue.] tm 


ww "OY 


. yr a, ̃ĩ Sho — 4 
Three Sons | Elizabeth | Lawnence, Waning 

who died [married to the late Earl, ſr ox, the pe 
without Iſſue Lord Nor- Attaintedandſ ſent Fail, 


in the Life of | thampton. Executed, di. 


their Grand- | | ed without 
father. J)). 


A. < 


Lady Ferrers of 
Chartly, Wite of 
; Mr. Townſend, - 


The Caſe of ALEXANDER Broavroot, | 


TN ADVERTISEMENT. : 
THIS Cafe though already in Print, hath been thn 
to deſerve a Place in this Collection. It is therein 


If it be aſked, where are the adj udged Caſes on whid 
Author groundeth bis Opinion? He freely confeſſeth, th 
hath not met with one, in which the Legality of ji 


Practice may be inferred. But the Author choſe iu 
himſelf on much better Authorities than Inference: fi 


of the City of Briſtol, Auguſt zoth, 174 A 


tar Sloop. | = | | | 1 
Tux Caſe was thus, Captain Hanway, Commis 


Calaban a Sailor belonging to his Majeſty's Ship weh 


- 
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AU ed on an Order of his Majeſty in Coun- 
Aa 8 owering him to impreſs, or cauſe to be impreſſed, 
lim a " for his Majeſty's Service. The Warrant ex- 


girecteth, “ that the Captain ſhall not intruſt any 


e: and ſhall inſert the Name and Office of the 
on intruſted on the back of the Warrant. 

Lieutenant of the Mortar Sloop, (the only Corn 
Officer on board beſides the Captain) was depu- 


| Law 

died by 

nis Be 
Heng, 


— 


1 5 „ i 
x the 25th of April laſt, Captain Hanway being at 
or in Kingroad within the Port and County of Brife 
ered the Ship's Boat down the Channel in order to 
[25 they ſhould ſee Opportunity. But the Lieutenant 
in Kingroad, on Board with the Captain, 

o AR DS Evening, the Boat came up with a Mer- 


Man, the Bremen Faclor homeward-bound, in that 


W of the Channel which is within the County of the 


of Briſtol but ſome leagues from Kingroad; and ſome 


e Crew went on board, in order to preſs : who be- 


e. led in the Hold, Calaban with three others of the 
crew, went thither in ſearch of them. Where- 
cen l Broad/oot, one of the Bremen's Men (who had be- 


erefar provided” himſelf with a Blunderbuſs and Piſtols for 
eence againſt the Preſs Gang) called out and aſked. 


Wn what they came for: He was anſwered by ſome of 


-1h, th Preſs Gang, © we come for you and your Comrades.” 
I ereupon he cried out, “keep back, I have a Blunder- 
ent, J loaded with Swan Shot.” Upon this the others 


. oed, but did not retire. He then cried out, © where 


alt) our Lieutenant?“ and being anſwered, © he is not 


hr off,” immediately fired among them. By this ſhot 


a en was killed on the ſpot, and one or two more of 

es Gan wound. „C ie 
nd Can Cafe being thus, the recorder was of Opinion, Mr. Serjeant 
3, did the Boat's Crew having been ſent out with a general Foſter. 


fer to impreſs as they ſhould ſee Opportunity, and having 


p the 1 wſuance of that Order, boarded the Veſſel without a : 


per Officer, expreſly againſt the Terms of the Cap- 


* Warrant, every thing they did was to be looked 
74 an Attempt upon the Liberty of the Perſons con- 


cerned, 


on with the execution of it, but a Commiſſion Of- 


him to impreſs, according to the Tenor of the : 


informed that one or two of the Bremen's Men were 
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_ neceſſary not only to complete the Number of Men alla 


Men; giving unto each Man fo impreſſed one Sbilig 


not to intruſt any Perſon with the Execution of ti N 
rant but a Commiſſion Officer, and to inſert his Na 
and Office in the Deputation on the other Side het 
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cerned, without any legal Warrant: and he ace 
directed the Jury to find Broadfoot guilty of Mala 
ter. But this being a Caſe ot great ExpeRtaticn 
uncommon Pains having been taken to poſſe} ld 
with an Opinion that preſſing for the Sea Seni! 
Violation of Magna Charta, and a very high, ly 
of the Liberty of the Subject, the Recorder thought 
per to deliver his Opinion touching the Legality vp 
fing for the Sea Service, provided the Perſons imp 
are proper Objects of the Law, and thoſe emp 
that Service come armed with a proper Warranty 
purpoſe. ' So od Te eo, oo ol 
Captain Hanway's Warrant with the Indoriemat 


B the Commiſſioners for executin g the Office oſ 
High Admiral of Great Britain and Ireland, xt. 
_ of all his Majeſty's Plantations, &c. 2 


IN Purſuance of his Majeſty's Order in Council 
the 19th Day of January 1742, We do hereby impouny 
dired} you to impreſs or cauſe to be impreſſed jo many Sun 
and Seafaring Men and Perſons whoſe Occupations ond(l 
ings are to work in Veſſels and Boats upon Rivers, as pil 


his Majeſty's Ship under your Command, but 4% h 
fuch others of bis Majeſty's Ships as may be in Wat 


Preſs Money. And in the Execution hereaf you art 
care that neither yourſelf nor any Officer aut borira H 
do demand or receive any Money, Gratuity, Rewarh 
other Conſideration whatſoever, for the ſparing, excl 
ing, or diſchargins any Perſon or Perſons impreſſed; 
be impreſſed, as you will anſwer it at your Peril. Vol 


and fet your Hand and Seal thereto, T his warrant h 
tinue in Force till the 31ſt Day of Decerber1443. B 
in the due Execution of the ſame and every Part iber 
Mayors, Sheriffs, Fuſlices of the Peace, Bailiff, Conjiu f 
Headboroughs, and all other bis Majeſty's O fees ® 
Subjects whom it may concern, are bereby required #1 


aiding and efſiſting unto you and thoſe employed by 0 


8 
4 1 „„ 

r eee throw gore ano tiny #1 wee ergy — . 
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r bis Majeſty's Service, and will anſwer the con- 


accorgy | TP 
eng 


alan it their Perils. Given under our Hands and the Seal 
/ {iniraly the 31/7 Day of January 1742. 
Lene oth Jo. Cokbu rne. 


gb. In i 
10ughth 
ity Of oy 
s 1mpre = 
mplonel 
ant ford 


| Command of their Geo. Lee. 
Lordſhips. J. Trevor. 
Thomas Corbett. 


% bereby depute A. B. 4 Lieutenant belonging to his 
% Ship the Mortar Sloop under my Command, to 
eſt Seamen, Seafaring Men, and Perſons whoſe Occu- 
Wn; id Callings are to work in V eſſels and Boats upon 
„ according to the Tenor of this Warrant. In Teſti- 
y wbereof I have hereunto ſet my Hand and Seal this 
day of be; 


riemeny 


ce of 


da, Ee. 


The Recorper's Argument. 


, 
i 


uni 


b nls Queſtion touching the Legality of preſſing Ma- | 
TY rs for the public Service 1s a Point of very great and | I 
«| onal Importance, On one Hand, a very uſeful Body ” 
1. len ſeem to be put under Hardſhips inconſiſtent with 1 
66 erper and Genius of a free Government. On the | 
de Neceſſity of the Caſe ſeemeth to intitle the 

lll ic to the Service of this Body of Men, whenever the 
'- FE) of the Whole calleth for it. 


rox I ſpeak directly to the Point, it will be ne · 
ary to throw out of the Caſe every Thing which 
h nct enter into the Merits of the preſent Queſtion. 


wh 


ward, 


fa WE are not at preſent concerned to. inquire, whether 
Yo ol lons may be legally preſſed into the Land- Service, nor 
his Wo ther Land-men may be legally preſſed into the Sea- 
lis Nan vice, The preſent Queſtion I ſay; is not whether 


le here 
nt t00 


118 


Pple may be taken from their lawful Occupations at 
ne, and ſent agairiit their Wills into a remote and 
gcrous Service; into a Service they are utterly 


ined with, and poſſibly unfit for. No, the 
2 } Queſtion at preſent is, whether Mariners, Per- 


ho have freely choſen a Seafaring Life, Per- 
$ whoſe .Education and Employment have fitted 
m for the Service, and inured them to it, whether 

erſons may not be legally preſſed into the * 
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of the Crown, whenever the public. Safety = 
Ne quid detrimenti Reſpublica capiat. 
Fon my Part I think they may. I think te 
hath a Right to command the Service of theſe hy 
whenever the public ſafety. calleth for it. The 
right that it bath to require the * perſonal Serviced 
ry Man able to bear'Arms in Caſe of a ſudden ln 
or formidable Inſurrection. The Right in both 
founded on one and the ſame Principle, the Ne 
the Caſe in order to the Preſervation of the Whit 
Ix would be Time very ill ſpent to go about wg 
that this Nation can never be long in a State of i 
our Coaſt defended and our Trade protected, wi 
naval Force equal to all the Emergencies chat mg 
pen. And how can we be ſecure of fuch a Fore! 
keeping up the ſame naval Force in Time of 
which will be abſolutely neceſſary for our Secu 
Time of War, would be an abſurd, a fruitlek, 1 
ruinous Expencde. 
Tux only Courſe then 10. is for the com 
ploy upon emergent Occaſions the Mariners brely 
the Merchants Service. . N 
By this means the Trade of the Nation bes "ne 
Nurſery for her Navy; and the Merchant, wit 
increaſing the Wealth of the Kingdom, is at tb 
time training up the Mariner for its Defence. 
Ax as for the Mariner himſelf, he when take 
the Service of the Crown only ehangeth Maſtni 
Time: His Service and Employment continue the 
fame, with this Advantage, that the Dangers of th 
and Enemy are not ſo great in the Service of wn j 
as in that of a Merchant, 
J am very ſenſible of the Hardſhip the Sail i 
eth from an Impreſs in ſome particular Caſes, 8 
cially if preſſed Homeward-bound after a long Vf 
But the Merchants who hear me, know tl 
Impreſs on Outward-bound Veſſels would be att 
with much greater Inconveniencies to the Ti 
the Kingdom; and yet that too is ſometims 
ceſſary. But where two Evils preſent, 1 


This Perſonal Service in caſes of extreme Neceſſ 
principal Branch of the Allegiance every Subject of 50 
oweth to the Crown. See 11. H. 7. c. l. and 1. £79 
16. 17. 1. c. 20. 
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if there be room for an Option, will 


f requi (rations 
1 6 the leaſt. 3 5 

nk the w itſelf is a great Evil, but it is choſen to avoid 
thee per. The Practice of preſſing is one of the Miſ- 


bel 


eryiceg xd Policy roo, that all private Mitchiefs muſt be 


with Patience for preventing a national Calamity. 
no greater Calamity can befal us than to be weak 


hat the Wiſdom of the Nation hath hitherto found 
y Method of manning our Navy, leſs inconve- 
than preſſing ; and at the ſame time, equally ſure 
„ rT n; ID 

b Expedient of a Voluntary Regiſter which was 
pted in King William's Time, had no Effect. 


litleb z the Principles of Liberty, than the Practice of 


rom i ally impracticable. 
s brely 


became ihe Point of Law. Which I ſhall now do. 

while coRDING to my preſent Apprehenſion, {and I have 
at the {ome Pains to inform myſelf) the Right of im- 
, ee Mariners for the public Service is a Prerogative 
1 taken ent in the Crown, grounded upon Common-Law, and 
Jain "nes by many Acts of Parliament. 2 25 

ue the reneral immemorial Uſage not inconſiſtent with a 

te, eſpecially if it be the Reſult of evident Neceſſity 


of the Common-Law of England. If not, I am at 
5 to know what is meant by Common-Law, in Con- 
Iſtinftion to Statute-Law. And therefore it is a great 


be no Statute that expreſly and in Terms impower - 


the Liberties of the Subject too, ſtand .principally 
n the Foot of Common-Law; though both have 


articular Statutes, _ 


As 


nnn 


ar bringeth with it. But it is a Maxim in Law. 


fonceleſs at Sea in a Time of War, ſo I do not 


I» ſome late Schemes I have ſeen, appear to me 
inconvenient to the Mariner and more- inconſiſtent 


g: and, what is ſtill worſe, they are in my Opini- 


vs much I thought proper to ſay upon the Foot of | 
on and public Utility, before I come to ſpeak direct» 


vitnal tendeth to the public Safety, is, I apprehend, 


ake in this Caſe, as indeed it would be in any other, 
Wnclude that there is no Law, becauſe perhaps there 


the Crown to preſs. For the Rights of the Crown, 


n many Caſes confirmed, explained, or aſcertained 
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Ships and Mariners for ſpecial Services. 


Admiralty JuriſdiQion and the Rights of Admirihy 
rant an Impreſs as often as there ſhall be Occahoi 


drons intended for certain Epe to pref fi 0 
particular Service. | 


Buſineſs of preſſing Mariners: 


as well Shipping as Mariners, whenever the pub 


Crown! in either Caſe at his own Expence, Maſters and 


THE R E P. OT. 

As: to the Point of Uſage in the Matter ef | 
"Wha met with a Multitude of Commiſſions wig 
tory Writs to that Purpoſe conceived: in varigyyj 
and from Time to. Time directed to 0 W 
the Nature of the Service required.” 1 

. IT would be tedious for me to cite one hal 4 
but L will endeavour to range them under ſome 
Heads; and then cite a feu . 


Some are for pteſſi ing Ships. = 
* Others for preſſing Mariners. 
And others for preſſing Ships and Man 


in 3 the parties to whom they are diredeit 
quired to make a general Impreſs Fon Certaingl 
emergent Occaſions; -- EONS) 


In. others, they are tohfiked: to a certdin Nu 


Axp in others, they are oy further con | 
-tain Places oh the Coaſt. 


Some Commiſſions, particulatty thoſe conſe 
OrTuers impower Commanders of Fleets or} 


And others impower Maſters of particular | 
preſs for manning their reſpective Veſſels. 

Tris general View will be ſuffieient to let ns f 
Nature of theſe Precedents. And though the i 
preſſing Ships 1 is not now before me; yet J could 
avoid mentioning it; becauſe many of the Free 
have met with and muſt cite, go as Well to that, | 
And taken to 
they ſerve to ſhew the Power the Crown hath conll 
exerciſed over the whole naval Force of the Kin 


vice required it. 
Txrx1s however muſt be W that no Man ſent 


riners received full Wages; and Owners were con 
paid a full Freight. But whether the Pay in 2 


er of g nced from tlie Time of preſling, or from the Time n 

ono andy Entry into the Ser vice, is not ſo clear. 

vation is in Cotton's * Records a Note of a Petition of 

rent O mons, and the King's Anſwer, upon this Subject, 

„E. z. which inclineth me to think the latter was 

baff . The Petition as abfidged by Cotton is thus. 1 

er ſome of; Maſters of Ships may be paid the Wages of them Cort. 118. 
HWY heir Mariners from. the Day of their being ap- 28, 


ret Ships fall not be but for Neceſity, and 47 E. 3. Ne 

1 4 merit ſhall be reaſonable as Heretofare,” * 28. 

Mar NT tc ſame Parliament an Attempt was made to ob- 

diregegt xr Owners of Ships an Allowance for Wear and 

Ttatn gi in the King's Service. | C 5 5 | Sy bl | . 
n Petition is thus N c The Maſters of £99. Rot. 
in Nun ps require an Allowance for the Tackling of their b * 2 Cott. 

5 ps worn by the WAR m 29. 
nfinedy r Anſwer is, © Such Allowance hath not been here- | 

, 7 re made. 0 . 3 18 4 x 3 ; 5 SM) | 
confer the 2. R. 2. an Attempt of the like Kind was made Cott. 172. 
Imi ith the like Succeſs, . The Petition is, * That No 50. Rot. 
ccaſöl ners of Ships taken up for the King's Service, fo Parl. 2 R. 2 
et; of ir Loſſes in the ſame; may be conſidered; and n 5 
preſs fo riners may have the like Wage, as Archers have,” * * 


| Anſwer is, “ It ſhall be as bath been uſed.” 
ular Sh 
of the Commons as having probably begun in that 


et i; M, were really the Acts of both Houſes ; otherwiſe 
the M could not have been offered to the King in a Parlia- 
ould i=) VV a/. For the antient Method of paſſing Bills 
Procel MY that the Matter of the Bill was tendered to the 
12t, ao AP" bor the Royal Aſſent by both Houſes in Form of 


ions, And according to the \Anſwers from the 
ne they paſſed into Laws or were reje&ed. 


A 


n bog 
h coll 


\ 
o 
* 


6 Kt bat obſerve, that when we ſee every Branc 
egillature ſpeaking of the Subject of preſſing in 


public 8580 eaking o the dun | | 
7 inner they do in theſe Petitions and Anſwers, it is 


1 4 al to conceive that the Legality of the Practice was 
er aul dueſtioned. Tis plain at leaſt, that it was in thoſe 


Col 
either 


| de Cltations from Cotton have be | ee wi 
mme decord. 7 1 have been n to agree with 


urs Petitions, though ſtiled in the Record the pe- | 


"et 9 earl 


dec to ſerve the King.“ The Anſwer is, * That Rot. Parl. 


3 


4 


anders of other Veſſels for manning their reſpective 


A Mandatory \ 'rit iſſued directed to Thomas Colledge 
rjeant at Arms, and to Ralph Tngolſby, and to the Cuſ- 
ers of the Port of Sandwich, and of every Port from, 
ce to Southampton, requiring them to arreſt and take. 


Perſon or..Perſons or any other Matter notwithſtand- 
: And all Sheriffs, Mayors, and other Officers are 


quired. to be aſſiſting to them in that Service. 


» V 


ud be found, as ny Mariners as ſhould be ſufficient. 
Manning their Veſſel, and to put. them on board at 
King's Wages and for his" Service. 


- * 


— um mmi —— 


he manner, „„ V 
The like Commiſſions to Maſters of Six Veſſels. 
The like to Eleven Maſters in the ſame Form. 
vill now mention a few Precedents of another Sort; 
ch, becauſe they relate in great Meaſure to one and 


Urs are either ſpecial Commiſſions for command- 
lects or Squadrons intended for certain Expeditions 
tioned in the Commiſſions ; or the general Commiſ- 
conferring the whole Admiralty JuriſdiQtion with the 


le of High Admiral or to two under the Character of 
| „ aa 


1 


NE VO EN AST LMS NOT YA METS. 


countsstoxs went at the ſame time to ſix Com- 


gels in the fame Manner, and for the ſame Service. 


for the King's Service all and ſingular Ships, Barges, 

| other Veſſels capable of tranſporting Men or.Horſes,. 
what Burden ſoever; and alſo all Maſters and. Mari-, 

rs that could be found in any of the Ports mentioned be- 

e, and to put the ſaid Maſters.and Mariners on board 
ſaid Veſlels for an Expedition to the Dutchy of 4. 
tain; Any Royal Letters of Licence thentofore ' granted to. 


Ar the ſame time the like Writs iſſued to the Cuſtom-. 
and other Officers of almoſt all the Port-Towns in 
THERE is a Commiſſion to the Maſter and Purſer of 
e Mary Grace impowering them to arreſt. and take up, 
well within Liberties as without whereſoever they 


Ar the fame time the like Commiſſions iſſued to four 
er Maſters for Manning their reſpeQive Ships in the 


lame Service, I will place together, to avoid as much. 
Poſhble a needleſs Repetition in Matters of Form. 


phts of Admiralty, whether to one Perſon under the 
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Eligendi & 
Capiendi. 


" ys { 
SON BOP POE VF I UI WR RUA OECD OT EI 
ET A Dr W ele 


HE REPORT 
Admirals. of the North and Weſt. Which laue; 
- the An we + of conferring the Admin jv 
on before the Office of Lord High Admi | 
ag much in Uſe. 1 armiral 6 Engla 
As to the ſpecial Commiſſions, Sir William Bari 
was appointed Admiral of a Fleet then Wü e 
ted out; his Commiſſion impowereth him amon q 5 
Things to make Choice of and take up for the K ' 
Service a ſufficient Number of Mariners and by, 
to put them on board the Fleet, and to puniſh and hy 
tiſe ſuch Mariners who ſhould be diſobedient or ref 5 
N me Tape. = | | wy, . 
AI ord Willoughby de Broke was a tel Of 
mander in Chief of the Fleet and 7 rape 
2 . . oh France; he hath the ſame Pope 
ith regard to the Manning the Fleet as Sir Williat | 
a. ing e Fleet as Sir William li 
Si Robert FPyntz is appointed s command the Fl 


in the Abſence of the Lord Willoughby, and hath the iy 


Powers with regard to the Manning the Fleet. 
Six Martin Frobiſber had a Commiſion; whit al 
reciting that the Command of a ſmall Squadron intent 
againſt the Spaniards in the Meſt Indies had been give 
him, goeth on thus, We therefore let you to vit l 
66 we have authorized and appointed, and do by thi 
5 Preſents give full Power and Authority to the fi! 
4 Martin Frebiſber, or to his ſufficient Deputy o 
puties whereſoever he ſhall have Need, to prek 
take up for our Service to the Furniture of ſuch Sh 
« as ſhall be committed to his Charge in any Place up 
« our Coaſts of England or Ireland, ati 185 8 


. diers, Gunners, of other needful Artificers.” And ii 


requireth all Juſtices and other Officers | | 
him in the 8 T n * RY 
I would not be underſtood to ſay, that all Comma 
ers of Fleets or Squadrons for ſpecial Services have 
the fame Powers as thoſe I have mentioned, T he Tn 
is OE Number of theſe ſpecial Commiſſa 
;hich I have met with, and thoſe too of the lateſt Vi 
are ſilent as to that Point. e the wes 


I come now to the general Commiſſions conferring 
"nf . „ 30 . | b | 
hole Admiralty Juriſdiction and the Rights of Admir 
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THE REVUE TD... 
ix thoſe I have met with, though I apprehend they 
agree in Subſtance with regard to the preſent Queſti. 
et differ a little in Point of Form. wok 
ix the 10th. E. 3. and in the 12th of the ſame Reign, 
Admirals (for at that Time there were two, one for 
North, the other for the Weſt) are impowered to 
te Choice of, as well within Liberties as without, 
e. bodied Men fit for the Service, and to put them on 
ud the Fleet. The Word Eligendi made uſe of in theſe 
miſſions, is the Word uſed to the ſame Purpoſe 
ut that time in all the Commiſſions for preſſing for the 


tute of the 18. E. 3, Men at Arms, Hoblers and 
Archers Choſe to go into the King's Service out of the 


they depart out of the Counties where they were Cbo- 
ſn till their Return. or nyo 
[x the 5oth E. 3. the Admirals Commiſhons with re- 
d to this matter run thus, Nec non Naves & Navicu- 
; Guerinas, quot neceſſariæ, cuj uſcunque portagii fuerint 
ties neceſſe fuerit, Congregandi: & Marinaris & alios 


ui, & in Eiſdem ponendi, & Hujuſmodi Marinarios qui 
belles & contrarientes fuerint in hac parte, debit? Gom- 
andi & Coſtigandi : & ad omnia alia Quz ad Officium 


erit faciendum. 


AxD all Sheriffs, Mayors, Bailiffs, Miniſters, Owners 


WW aliſting to them in the Premiſſes. 


Form. 


OY 
7 


Admiral. | Bord > 3 
rg the Earl of Werwick's Commiſſion of High 
dmiral, La perhaps, 7 9 850 

And fo doth the Duke of Ricbmand's. 

jelleth the Matter a little differently; the Words are, Ac 


i Nautas & Marinarios & alios pro omnibus & ſingulis 
us, conducendum E yubernandum Neceſſarior, Eli- 


j 


d-Service, which was then likewiſe practiſed. Vou 
e the Word in relation to the Land-Service in the 


Realm, ſhall be at the King's Wages from the Day 


0 Navibus & Naviculis illis neceſſarios Eligendi, Capi- 
Imiralli pertinent IN HAC PARTE Faciendi & Exer- 


adi; prout de Jure & ſecundum Legem Maritimam 


| dhips, Maſters and Mariners are required to be aiding. E 
The Admirals Commiſſions run'exaQly in the ſame. 


80 doth T bomas of Lancaſter's Commiſſion of High £ 


The Lord Seymour's Commiſſion of High Admiral ex- 
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of Northums ed from dark, remote, and unſettled Times, but rum 


* Cominiſſion in ceive, ſpeaking to the ſame Purpoſe though in diffe 
the Time of Forms of Expreſſion; ſome for making Choice of, ot 
' King Charles and thoſe the much greater Number andof the late l 
e . a Gt 


e — 
1 bow ha hg a8 


Preſſing confetred upon them in as full a Manner as in any of the Co 


166 uk REPORT, 
* gendum, Capiendum & Apprebendendum, atque erſdey 


Tas: Dus nl ma 
diftis Navibus & Naviculis ponendum E retinen 2 r 


I the ſame year the Lord Seymour had another 0, 1 0 
miſſion in fuller 'Terms, with all the Juriſdiion tents 
Rights of admiralty particularly enumerated W cot « 
forth at large; the words with regard to the Preſent . th 
ter are, Et inſuper tam Naves & Naviculgs Gueringrg reroga 
. quaſcunque alias Naves & Naviculas ſeu. Vaſa 9u#can hich 
Pre quibuſcungue Viagiir, ſeu. Negotiis noſtris v E by 
one eorundem; nec non Navigeras, ſive. Pilotas ic Nm xncy o 
Magiſtros, Nautas, Naucleros, Vibreleatores, ſeu B ne to 


Titores ac Marinarios & alias Ferſanas quaſeunqug,} 


ly Ju 


Navibus, Naviculis ſeu Vaſibus bujuſmodi aptos & id AxD 
de Tempore in Tempus quoties neceſſe fuerit, wicunqu et, i 
corum infra Regna & Dominia noſtra prædiga tan i er N. 


« 


Libertates quam extra, Congregandum, Deligendun, | 
tinendum, Capiendum, Arreſtandum, Deputandun G. 
ſignandum abſque Interruptione ſeu Impediments per q 
cungue in contrarium, fienda ; cum plen# Juriſdigum 
HFoteſtate ad exequendum Omnia & Singula quæ in hac par 
per Magnum Admirallum noſ rum C5 Profeitum General 
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_ Claffis & Marium, Jure fieri debent, poſſint, vel ſole 
Ihe Earl of Warwick had a Commiſſion of Hy 
Admiral in the ſame Form. ö 


16 le. i. Aud fo had the Duke of Buckingham, * | *' 
* The Earl AND now, when I conſider theſe Precedents, not fet 


berland Habs: Uniformly through a Courſe of many Ages, all, as [x 


lent with regard to theſe Powers; and I am inclined to think they were! 

inſerted in any Commiſſion in the latter Part of that Reign. But that 

ter is ſufficiently accounted for towards the End of this Argument. 
The High Admirals ſince the Reſtotation have had all the Power 


miſſions I have cited; and nearly in the ſame Terms as in Lord Seenot 
Tecond Commiſſion. And during ſuch Commiſhons, whenever an [mp 
bath been ordered, it hath been by Warrants from the High Admiral. 
when the Office had been'put in Commiſſion the e hath be 
conſtantly carried on by Warrants from the Admiralty Board, groynded 
Orders made from Time'to Time by the King in Council, as the Exipe 
of Affairs hath quite. ey Wn 
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making Choice of and taking up, or for arreſting, 


1 0 the public Service: When I conſider theſe Pre- 


nnot CONCELVE otherwiſe of the Point in Queſtion, than 
at the Crown hath been always in Poſſeſſion of the 
erogative of preſſing Mariners for the public Service. 


ell by Virtue of ſpecial Commiſſions iſſued as the Exi- 
ency of Affairs required, as by the Perſons who from 
ne to time have been intruſted with the whole Admi- 
ty Juriſdiction. 


Axp indeed, the Words touching the manning the 


ther Matters and Things touching that Service which 


ommiſſions annexed to it. 
To this Purpoſe Iwill mention a very remarkable 
anſaQtion in the Parliament of the 5th and 8th H. 4. 


mice had been greatly neglected, and that . 
ps were daily committed. To remedy this Evil a very 


ſity of the King's Affairs obliged him for the preſent to 
bmit, It was, that the naval Force of the Kingdom 
ould for a Time, be put under the Direction of the 
ecchants themſelves. ; | 

AcconDINGLY an A& 
ould have the keeping of the Seas from the firſt Day of 
10 1406 to MichaeImas 1407. And to defray the Ex- 
ice of this Service they were to be intitled by Writs of 
yy Seal to certain Duties mentioned 
ind it abridged by Cotton. 


ie for the North and the other for the South, who by 


mmiſion ſhould have the like Powers as other Admi- 
Wt bade bad, | e 


In 


et, impowering the Admirals to do and execute all 


ig te the Office of Admiral ſeem to imply, either that 
ole Powers were deemed to be inherent in the Office, 
rthat they had been conſtantly by expreſs Words in the 


Comer.a1NT was made in Parliament that the Sea- 


ordinary Expedient was offered, to which the Ne- 


and taking up, Mariners, and putting them on 


Jents with the Practice down to the preſent Time, 1 


ich Prerogative hath been carried into Execution, as 


. 


paſſed that the Merchants 


in the Record, as 


26. 


No 26. 


AMoNG other Proviſions touching this Matter, it was Cott. 462. 
acted that the Merchants ſhould name two Perſons, $53 wy 
ar], * 
No 19 to No 
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. In Purſuance of this Act, Nicholas Blackboy, a 
named by the Merchants for the North, and Richard 
% 
Ox might reaſonably hope that no Powers den 
illegal or oppreſſive, no Powers hurtful to Trade or a 
vous to the Mariners, ſhould be inſerted in the Comm 

\ ons, of Admirals nominated by the Merchants, By 
=—_ -£ happeneth that Blackbourn's Commiſſion is extant, 3 
WM runneth in the very Words of thoſe I have cited { 
: "Was the 50th of E. 3. to the 17th of H. 8. 
$ Rym. 439 Vo have it in Rymer. It reciteth the A of Py 
mſent, and that Blackbourn had been nominated by o 
Merchants for the North, and then goeth on in the uy 
Form impowering him to make Choice of, take up | 
put on board ſuch Mariners and others as ſhall be fo 
neceſſary for the Service, and to puniſh and chaltiſe iu 
as ſhall be diſobedient and fefractory in that behalf 
_ * "Tax Commiſſion was to continue as long as the Me 
chants ſhould have the keeping of the Seas, whichi 
_ deed was not long. For before that Parliament iſ 
this Novelty came to an end: the Merchants were al 
of a Servzge they were found to be very unequal to, th 
_ Admiral UMemmiſſons dropped, and the whole Direct 
of the Marine returned to its proper Channel. 
I think it may ſafely be inferred from this Recordth 
in the Judgment of thoſe Times, and in a Concern 
the Merchants themſelves, the Practice of manning 
Navy by the Methods mentioned in theſe Commiſii 
was eſteemed to he neceſſary for the Service and 
Branch of Admiral Juriſdition.* © 
I come now to the Statutes which ſpeak of this Matt 
Ap I do admit that I know of no Statute now 
force, which directly and in expreſs Terms impover 
the Crown to preſs Mariners into the Service, And 
mitting that the Prerogative is grounded on immemoſ 
Uſage, I know of no Neceſlity for any ſuch Statute. 
let it be remembered, that a Prerogative grounded uf 


The Parliament Roll placeth this Parliament in te 
of H. 4. Whereas Rymer, Dugdale, and the printed Yall 
place it in the 7th. It was, to ſpeak in modern Language 

Parliament of che 7th and 8th of that Reign. It begun n 
ih and ended in the Et. 
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neral immemorial Uſage not inconſiſtent with any Sta- 
ie, nor repugnant to the public Utility, is as much Part 
the Law of England, as Statute-Law. You will be 
ea to carry this Obſervation too along with you, 
t the Statutes which. mention preſſing as a Practice 
en ſubſiſting and not diſallowed, are at leaſt an Evi- 
ce of the Uſage, if they go no further. [ mean if 
ey do not amount to a tacit Approbation of it. 8 
For it is hard to conceive, that the Legiflature ſhould 
quently mention a Practice utterly illegal, and repug- 
int to the Principles of the Conſtitution as ſubſiſting, 
ithout ſome Mark of Diſapprobatioonmn. 
Tax Firſt Statute I have met with is that of the 2. R. 2. R 2. f. 4 
c. 4. It is an Act againſt Mariners deſerting the Ser- 
ce; not to be met with in the later Editions of the Sta- 
tes at large, which give us only the Title of this AQ, 


It is however {till in Force, and as ſuch is inſerted by 
ufall in his Abridgment under Title Mariner No. I. My 
xorthy Friend Mr. Gay hath likewiſe inſerted it in his 
Abridgment under Title Seaman No. 1. I will give you 
e Words of the AQt as far as concerneth this Point, as 
nd it in an Edition of the“ Statutes at large ending 
With the laſt Year of H. 7. © Item becauſe that divers 
a Mariners after they be Arreſted and Retained for the 
King's Service upon the Sea in Defence of the Realm 
and thereof have received their Wages, do flee out of 
the faid Service without Licence of the Admirals or 
their Lieutenants.—It is ordained and ſtabliſhed that 
Call thoſe Mariners which from, henceforth ſhall do in 
* ſuch manner —ſhall be holden to reſtore to our ſaid” 
Sovereign Lord the Kihg the double of that they have 
* taken for Wages, and nevertheleſs ſhall have one 
* Year's Impriſonment without being delivered by 
# Mainpriſe, Bail, or by any other Way.” . 
Tur Act then goeth on to direct how fugitive Mariners 
lull be apprehended and dealt with; and concludeth with 
dis Clauſe, “The like Puniſhment ſhall be made of Ser- 
"Jeants of Arms, Maſters of Ships and all others that ſnall 


It is likewiſe in 4 Collection of the Statutes at large, call- | 
d Raſtalls Statutes, printed 1618, and in an old Collection 
the Statutes called the Great Book of Statutes; and in eve» - 


tion antecedent to Pulton's in 1618. . | 
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cc be attainted before the Admiral or his Lieutenant ah 


Tou will be pleaſed to obſerve that the Word 4 
twice uſed in this AQ, is made uſe of in the Preceden; 


of thoſe of later Date: it is likewiſe uſed in Ten o% 


the Penalties of this AQ, it muſt be anſwered, Marine 
arreſted and taken into the Service by Virtue of Con 


and Serjeants at Arms, Maſters of Ships and other; er 


this AQ, unleſs they had received Wages. But migh 


While J continued in it, and dearly earned the Wage 


uſed in the AQ, and that a Retainer implieth a mutu 


THE REPORT 
nd thi 
uh on 
ongue 
On, | 
erſons 
an Pe 
nt. N 
Tu; 
arine 
ied: t 
olible 
nance 
nore t! 
ved 
ere t 
e del 
bjec 
uch as 
tendec 


« ſaid, that they have any thing taken of theſaiq Marie 
ce for to ſuffer them to go at large out of the ſaid Yeni 
« after they have been Arreſted for the ſame Services 


cited of the 1ſt and 15th of this very Reign and in nd 


Commiſhons in the ſame Reign touching this very de 
vice, all likewiſe directed for Execution to Serjeants 
Arms, which for Brevity ſake I have omitted. 

So that if it be-aſked who are the Perſons ſubjedel 


miſſions from the Crown, in Caſe of their Deſert 


cuting ſuch Commiſſions who for Lucre ſhall Cuffer then 
to go at large after ſuch Arreſts. 


MarinEss indeed were not ſubje& to the Penalticq 


not a Mariner fo arreſted have reaſonably ſaid, I wif 
compelled againſt Law into the Service, I did my Duj 


received; might not a Mariner have ſaid this, and mud 
more upon a Suppoſition of the Illegality of an Impreh 
Certainly he might. But you ſee Mariners though h 
ken into the Service by Compulſion, are by this A8 
made liable to pecuniary and corporal Puniſhment too 
Caſe of Deſertion. * This doth more than imply tit 
Legality of ſuch Compulſion. PER 

IT may poſſibly be objected that the word Retained! 


Contract for ſome Service to be done. It may, when 
ſtandeth alone, have received that Senſe in modern Lan: 
guage, but in ſtrict Propriety it meaneth nothing moſt 
than the taking a Perſon into ſome Service; and 1s1 
Truth the Act only of the Perſon retaining or taking 


 ® See Statuta de Oficts Admiralitatis Angliæ, Publiſhed RN T 
Dr. Simpſon in the Year 1743, at the end of Clarke's Fran mad 
upreme Curie Admiralitatis Articles 10. 37. 39 Wh 
he learned Doctor's Notes on thoſe Articles touching Ship 100d 


Mariners preſſed into the King's Service, * 
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ian one which hath no other Meanmg in the Engliſh 
ongue than what catrieth with it the Idea of Compul- 
on, | cannoʒ conceive that the Legiſlature ſpeaking of 
erlons arreſled and retained . ſhould mean no other, 
in Perſons taken into the Service with their own Con- 


* 5 * — 


xiners into the Service by Compulſion cannot be de- 
ed: the Parhament could not be ignorant of it. Is it 


ſanifeſtly ſignifieth Compulſion, and yet mean nothing 


ere the Perſons about that Time uſually employed in 
e Service of preſſing, could be expreſly and by Name 
bbjeted to the Penalties of the Act, if no Mariners but 
uch as voluntarily entered into the Service were compre- 
ended in it. ff on OR RG ft 


' the-Service of the Crown upon the Sea do willingly and 


In the Thames, and may be conſidered as one of the many 
#holeſome Regulations thoſe Perſons are brought under 


Ue. And in my Opinion it likewife ſuppoſeth the Lega- 
the Time of the Execution of thoſe Commiſſions. 


ud moſt gloriouſly aſſerted, 


. 


4 therefore when I ſee the Word retained connected 


nt, 3 32 1 21 : ah 
Ter there was a Practice then ſubſiſting of taking 


oſſible then to imagine, that they could uſe a Word which 


ore than a mutual Contract? Beſides, it cannot be con- 
ived that Serjeants at Arms, who, as I before obſerved 


' th//inately withdraw, hide and convey themſelves into 

' ſecret Places and Out- corners; and after ſuch Time of 

' preſſing is over=paſſed, return to their Employments.“ 
Tais Proviſion” tis true extendeth only to Watermen 


ty and Utility of ſuch Commiſſions; and that theſe Peo- 
pl are the Objects of them. Otherwiſe why are they 
bjected even to the ſlighteſt Puniſhment, for abſconding 


Tur Acts which come next to be conſidered are ſome 


* ſince the Revolution. A moſt auſpiciqus Period! 
ben the Principles of Liberty were well underſtood, 


THESE | 


Tur next Act is that of the ad and 3d Ph. and Mar. 2, 3. Ph. & 
hich layeth a Penalty on Watermen 'plying between Mar. 16. 
raveſend and Windſor, who, to ſpeak in the Language 
the At, in the Time'of preſſing by Commiſſion for 


this Act. And it is mentioned in that Light in an AQ 4 84 
pſſed in the late Queen's Time. But at the ſame Time 8. 8 
tt ſheweth that Commiſſions for preſſing were then in 
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Tusk are the 4th and 8th of King William, the of ; 

and 3d and 4th and 5th of the late Queen. & Pa 

THE Fir is intitled An AA for the increaſe and . the e 

cauragement of Seamen. hath 

* enacteth „among other things, that Licences maj ln 

given by hj Majeſty or the Lord High Admiral or (yg dranc 

miffioners of Admiralty to any Landmen willing to end 3% 

into the Merchants Service ; which ſhall be a Protedig of Fe 

to them againſt bein impreſſed for the ſpace of twill Eren 

© Proviptd ſuch Landmen bring two credible Pera - . 

to vouch for them. But if any Perſon ſhall you i an 

any one as a Landman who ſhall afterwards appery 38 

have been a Seaman, he ſhall forfeit twenty Pounds, . 

28 3 A. e. 6. Tur 2d and 3d of the late Queen is intitled 44 4 

for the Increaſe and better Encourugement of Navigating * 

Security of the Coal Trade, To theſe Ends it 1mpoverel 7 | 

Pariſh Officers to bind out poor Boys to Sea in the Mei * 

chants Service. And enacteth that Boys fa bound out fu rel . 

not be compelled or imprefſed or permitted to enter i ch 

the Service of the Crown at Sea till they attain ther i 4 

of Eighteen. And that Certificates of ſuch Binding ſh jo" b 

| be tranſmitted by the Collectors of the reſpeQiye Por wp 

to the Admiralty: and that thereupon Protections ſhul 

be made for ſuch Apprentices without Fee or Rewad a Wa 

Ap for encouraging other Perſons to bind themſche 0 0 
Apprentices in the Merchants Service, it further Eat 
eth, that Perſons ſo binding themſelves ſhall not be Cin 

pelled or Impreſſed into the Service of the Crown for ii 
Fears from the Time of ſuch Binding. And that up 

Certificates of ſuch Binding from the Collectors of Mer 

reſpective Ports, the Admiralty ſhall grant Protection n ger 

without Fee or Reward, 

Axv for encouraging the Coal Trade, It further« * 

afteth, that during the War there ſhall be allowed td his P 

every Veſſel employed in that Trade beſides the Maſe Fo 

Mate, and Carpenter, one able Seaman for every y st 

3 Tun of the Veſſel not exceeding | three hundre ach 

Tun, free from Impreſſing. 
Tux 4th and 5th of the late Queen reciteth that Claul 
in the Act of the 2d and 3d, which exempted Voluntir) F 


| Apprentices for three Years, and ſaith, “ Whereas focht er 
66 Exempt dme 
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Fxemption for three Years, which was intended fot 
he encouragement of Landmen to bind themſelves, 
path been manifeſtly abuſed for the exempting and pro- 
Hing of Seamen from the Service, to the great Hin- 
drance and Prejudice of | her Majeſty s Se a- Service, 
therefore be it enacted and declared that no Perſon 

or Perſons of the Age of eighteen Years Mall have my - 
Exemption of Protection from her Majeſty's Sea- Ser- 
rice, who ſhall have been in any Sea-Service before 

he Time they ſo bound themſelves, any Law or Sta- 

ate to the contrary notwithſtanding.“ “ 

[x7 us now take a ſhort View of theſe Acts. 
prxsoxs under certain 2 Qualifications are ex- 

pted from being impreſſed. N 


To that end in one Caſe, Licences are to be granted 
His Majeſty or from the Admiralty, but under proper 


inn to prevent Abuſet. , 5 


[x other Caſes, Certificates are to be returned from 


be chief Officers of the Ports, and Protections thefe- 
yon granted without Fee or Reward, — 
Axp in every Caſe theſe Exemptions, as they ate con- 
ied to Perſons under certain limited Qualifications, ſo 


re they limited too in Point of Time and withal giver 
Y Way of Encouragement. And laſtly, the extending 

e Benefit even of a temporary Exemption beyond the 
riginal Intent of the Legiſlature, is declared to be an 
\buſe, and an Abuſe tending to the great Hindrance and 
rejudice.of her Majeſty's Sea- Service. 

Do not theſe Things inconteſtably preſuppoſe the Ex- 144 
pediency, the Neceſſity, and the Legality of an Impreſs I 
u general? If they do not, one muſt entertain an Opi- =_ 
non of the Legiſlature acting and ſpeaking in this Man- | 144 
ner, which it will not be decent for me to mention in 4 

Fo the very Notion of an Exemption when granted Wl 
Y Statute to particular Perſons, and this too by way of 11. 
Encouragement, implieth that without ſuch Exemption 1 
le Parties intitled to the Benefit of it, would by Law be lia - 75 =! 

. B. Other Acts to the like Purpoſe which did not oc- 1 
tur to the Author when this Argument was delivered ate, 1 14 
Ine, Sefl. 1. c. 16. SeR. 2. 6 Nes c. 31. Sect. 2. 13 Ger. 1 
*C 17. dect. 1. 2. 3. and c. 28, ..... | 13 

ble =_ 
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of the Subject, and a Breach of Magna Charta. 


natural Liberty of thoſe who are liable to it. But it 
_ mult likewiſe be admitted on the other Hand, that every 


or at all inconſiſtent with the Principles of Cio1il Liber- 
ty. And if the Reſtraint, be it to what Degree ſoevery 


well as immemorial Uſage, it cannot be complained o 
other wiſe than as a private Miſchief ; which as I fa 


nience. 


demned by expreſs Words in that Statute. And if itbe 


—— THERE OULN 
ble to the Duty or Burden which is the Subjet.n, 
of that Exemption : otherwiſe the Statute doth pol 
it operateth upon nothing, it. no legal Duty, or Bug 


rantec 
n to 
gn 4 


be removed by it. And conſequently the granting Ace 
emptions to Seamen under certain limited Qualificatg, Prin 
and for a limited Time only, ſuppoſeth that all Semi porar 

in general without ſuch Exemption, were by Lay iH var: 
to the Duty or Burden which is the Subject. matte: Mrs 
that Kempen. ri 1 NG an 
_ AxD the many Proviſions the Legiſlature hath nant, m 
to prevent Abuſes with regard to theſe Exemptions, u ng 
tended with a plain, full and expreſs Declaration, . neve 
ſuch Abuſes, namely the extending the Benefit of Eren 
on beyond the Intent of the Legiſlature, tend to the gu af 
Hindrance and Prejudice of the Sea-Service, imply i io! 
the Duty or Burden which is the Object of all this Me 
and Caution, is expedient and a to the Service, P's pr 
Axv this Burden is plainly an Impreſs in Time of WWW! © 
Wien from the Authorities I have cited appeared d 
to me to be grounded on Common and Statute-Law, n 
other Words, upon a general immemorial Uſage, 4: nde 
| lowed, approved, and recognized by many Ads of Pu in 
PPP ͤĩ˙à / —˙Ü ¾»pMP % oôẽê§˖ nel ary C 
_ AcansT what I have ſaid, it hath been objeQed u fon 
the Practice of preſſing is inconfiſtent with the Like ib. 


I readily admit that an Impreſs is a Reſtraint upon the 


Reſtraint upon Natural Liberty is not Eo Nomine illegal 


appeareth to be neceſſary to the Good and Welfare df 
the whole, and to be warranted by Statute-Law, u 


at the beginning, muſt under all Governments white 
ſoever, be ſubmitted to for avoiding a public Income. 


As to Magna Charta, it is not pretended that the Prac- 
tice of preſſing Mariners for the public Service 1s co 


warranted 
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THE REPORT. 


be illegal by any Conſequences drawn from 
4 arte in like manner as preſſing for the Land- 
bac d not be deemed illegal, or inconſiſtent with 


warrant it. 


ſy and by Name confirmed by many Acts of Parlia- 
at, my Lord Coke faith 32. And yet the PraQtice of 
ſing Mariners {till continued through all Ages, and 
never that I know of, once mentioned in any of thoſe 
ö as illegal or a Violation of the Great Charter. 


e which, I conceive, were intended againſt it; though 
s practiſed long afterwards, But thoſe Acts extend 


nd. Service was thought to be ſufficiently provided for 
dinary Caſes by the military Tenures : and extraor- 


aſion, were expreſly excepted., In thoſe Caſes faith 
IE. z. it ſhall be done as in Times paſt, Which we know 
N Commiſſions of Array. Whereas no competent 


ion was made by Law for the ordinary Sea-Service. 
re vere no nayal Services due to the Crown, except 
eo the Cinque Ports and a very few others; which 
| WW 'ogether were too inconſiderable to be mentioned, and 


Public in Time of War, | 
bur there is another Objection which deſerveth to be 


"ered. It is, that temporary Acts have from time 
e deen made authorizing the preſſing Mariners for 
dT e Service. From whence it is argued, that the 


fllature which is ſuppoſed to do Nothing in vain, 


Without the Aid of ſuch temporary Adds. 


Taz 


anted by Common and Statute-Law, it cannot be 


Principles of our Conſtitution, while theres. were 
nporary As (as there were many in the late War) 


Brsloks, we know that Magna Charta hath been ex- 


Ix a ſimilar Caſe, I mean the Practice of preſſing Sol- 3 
x for foreign Service, there are Statutes of an early 25 E. 3. % 


to the Caſe of preſſing for the Land- Service, not a 
od do I find in them touching the Sea- Service. One 
aon of the Difference, among others, may be that the 


ary Caſes, Caſes of Neceſſity, ſuch as that of a foreign 


no ſort of Proportion to the common Exigencies of 


10 not have given thoſe Powers for a Time, if the 
Ig by his Prerogative could have provided for the Ser- 
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1 Vol. 679. TRE Gentleman who had the Care of Publiſhing, 
in margin®. Chief Juſtice Hals Hiſtory of the Pleas of the Cy; 
5 referreth to ſeveral temporary Acts made in the 
Queen's Time authorizing, as he ſuppoſeth, then 
ſing of Soldiers and Mariners. I have looked in 
thoſe Acts. They, are ſolely for preſſing Soldier, x 
Mariner. Not a fingle word that concerneth the w 
ſſing of Mariners do J find in any one of them, 
1 5 Anne, THERE was indeed an Act made in that Reign 6 
* 19. compelling Mariners into the Service; by Method; wh 
it was then thought the Prerogative alone could not y 
rant. To that End it authorized and required Juſt 
the Peace and other Magiſtrates, to cauſe privy Sead 
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3 to be made from Time to Time for Mariners who u ii! 
-AQ expreſſeth it, did lie bid, withdraw, and conceal ent 

1 ſelves n and to deliver them when appr ehended to Condi Fa 
ih | tors for the Service of the Crown. And Conſtables bans 
| other Officers were by Warrants from the Magiftrat kno! 
if make privy Searches by Night, and were impowerelMiM,;: + 


enter Houſes and open Doors in Execution of ſuch We 
rants; and were required to give an Account of ther} 

ceedings from Time to Time to the Magiſtrates onOat 
I and in Caſe of Negligence or Remiſſneſs in the Premil 
=. were ſubjeQed to pecuniary Puniſhments. This s 
Subſtance of the firſt Hine Se&ions of the AQ; wh 
Sections continuing in Force only till the firſt of Me 
1706, are not printed in the later Editions of the Staty 
„„ EEE. 1 


ratio! 
e St; 
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Pr. 
teat [ 
act 


Bor it cannot, I conceive, b inferred from then 
Powers given by this Ad, that an Impreſs by Commul 
from the Crown or by Admiralty-Warrants, which 
practiſed at that very time, was illegal. All that cat 
inferred is, that the ordinary Methods then in Uſe wh 
found ineffectual: and therefore the Legiſlature had 

that Time Recourſe to an extraordinary one, for com 

ling into the Service thoſe, who could not be come a 
the ordinary Methods; thoſe, who, in the Languagt 
the AR, lay bid, withdrew, and concealed themſelves. | 
to that end, civil Magiſtrates and civil Officers art 
quired and authorized to do, what in the Judgme! 
the Legiſlature without the Aid of that AR, they cc 


not ba ve done, or at leaſt were not compellable to 00 


Tir K EBG ke 


35 whoever readeth and conſidereth the 17th and 
1 Sections of this Act, which J have already cited to 


at had any Doubts concerning the Legality of an Im- 
ef by the ordinary Methods of Law, 5 


d temporary As of that Kind been frequent, or had 
e Practice ot preſſing been diſcontinued from the Time 


porary Adds, think what hath been ſaid upon the 
jot 25 antient. Preceuents could, after all, have had ve- 
little Weight. For I freely declare that antient Pre- 
ents alone, unleſs ſupported by modern Practice, 
gh very little with me in Queſtions of this Nature, I 
ny in Queſtions touching the Prerogative. But we 


s hath continued now/near a Century, fince the Ex- 


| Statute of the like Kind to authorize it. 
Tuzsz Adds of King Charles the Firſt do indeed ſhew 


rice was at that Time doubted af. And whoever con- 
rein the pecu àr Circumſtances of that Time, when 
 Prerogative had in tbo many Inſtances been carried to 
eat Lengths, and when the Nation was at the very Eve 
acivil War upon the Subjects of Liberty and Prero- 


all Events, as things then ſtood, be provided; who- 
kr I ſay confidereth theſe, Things, will. not wonder 


I critical Time be called in Queſtion; or that in or- 
s procure an univerſal Submiſſion to a Meaſure ne- 
Yery at that Time, the Authority of Parliament ſhould 
called i in, in Aid of the Prerogative. 


preſſing for the Land-Service; It reciteth that a Re- 


If in the Words of i. E. 3. . cited, that by Law no 
Mi; —... to go out of bis Country to ſerve as a 
M 


ther Purpoſe, will hardly conceive, that That Parlia- 


Chirles the Firſt, unleſs when revived by ſubſequent 


know that the Practice of preſſing by Admiralty-War- 
ation of thoſe Acts of King Charles the Firſt, without 


t the Prerogative of preſſing Mariners into the public 


live, and conſidereth withal that a naval Force muſt 


at the Prerogative of preuing Mariners ſhould at that 


Tarrg was a temporary Act made in this very Seffion 


lion was on Foot in Ireland; and then declareth, al- 


Soldiers | 


IxpgeD the temporary Acts of the 16th and 1 1 Ca. 16 & 17 Car. 
ome directly to the Point. They authorized an Im- 1c 5: 23. 
eſs by Aemiralty-Warrants for à limited Time. And? 
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1. Vol. 678. 


The Chap- 
ters are miſ- 
numbered, 


they are 5. 


23. 26. 


ſtrange Enemies into the Kingdom, or except be wa; j, 
thereto by Tenure. 


mateth, that the Point was not, even at that critical Tin 
thought equally clear in the one Caſe as in the othe 


that Time of War, that Soldiers and Marines ſhoull lf 


uſe of to the ſame Purpoſe in the 25th E. 3. already cit 


ereth and requireth Magiſtrates and other Peace-Offc 


„ for foreign Service upon or beyond the Sea, name 
66-17 Gor. e, 13. 25. 20. my thoſe Times mi 


to ſee the Practice of preſſing Mariners continue neil 


THE REPORT 
Soldier, except in Caſe of Neceſſity of ſudden coming | 


II is worth obſerving, that no ſuch Declaration(yy 
the Rights of the Subject is to be found in any «f 
Acts of this Seſſion for preſſing Mariners. And the 
ferent Penning of theſe Acts made in the ſame Sf 
and touching Caſes of ſo ſimilar a Nature, ſtrongly n 


The ſame Obſervation occurreth with Regard to 
different Penning of all the AQts of the late Queen 


porting Soldiers and Marines, and of that for Pref 


Aariners; the former declare that it was neceſſary 


raiſed by the Methods preſcribed in the Acts, « By 
c mon Conſent and Grant in Parliament.” Theſe are 
Words of the Act, and they are the very Words m 


The latter without any ſuch Declaration barely ima 


to make ſearch for and apprehend Mariners, who th 
lay hid, withdrew and concealed themſelves, and to dd 


them into the 

_ Loxp Chief Juſtice Hale in his Hiftory of the Pl 
of the Crown, ſpeaking of the Legality of preſſing ul 
he indeed ſeemeth to doubt of, ſaith, © He that looke 
« upon the AQts enabling preſſing Soldiers and Maring 


«© ſome Doubt of it. But 
« yer no Opinion. 535 

THarT learned Man, you ſee, carrieth the Inſer 
from theſe temporary Acts no further than to render! 
Matter doubtful, and ſo he leaveth it. But had he ly 


this,” ſaith he, “ I 


Century longer, and eſpecially had he ſeen this Pradi 
treated by the Legiſlature in the Manner the Adds m- 
ſince the Revolution treat it, I think what was then 
Matter of Doubt would have now appeared to him i 
different Light. I confeſs it doth ſo to me. For Rig 
of every Kind which ſtand upon the Foot of Cy 
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THE REPORT. 
ally receive new ſtrength in Point of Light and Evi- 
dee from the continuance of that Uſage; as it implieth 
icit Conſent and Approbation of every ſucceſſive Age 
«hich the Uſage hath prevailed. But when the Pre- 
tive hath not only this tacit Approbation of all Ages, 
nceſent as well as the former on it's fide, but is recog- 
ag or evidently preſuppoſed by many AQts of Parlia- 
it, as in the preſent Caſe I think it is, I ſee no legal 
ecion that can be made to it. SE EET 

© make no apology for the length of my Argument 
uſe I hope the Importance of the Queſtion will be 
ught a ſufficient Excuſe for me in that reſpect. For it 
0 more nor leſs than, whether the only effectual Me. 
| yet found out for manning our Navy in Time of 
x, for railing that number of Mariners which the Le- 
ture from Time to Time declare to be neceſſary for de- 
ling our Coaſt and protecting our Trade, Whether 
Method be legal or no. This I fay is the Queſtion. 
| therefore I could not ſatisfy myſelf without enter- 
s far into the Merits of it as I could. ES 
xp Lhave delivered my Opinion upon it without any 
Te, e 
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IGH TREASON being an offence commit- 

ted againſt the Duty of Allegiance, it may be 
proper, before I proceed to the ſeveral Species 
it Offence which will be the Subject of this Diſ- 

ue to conſider from whom, and to whom Allegiance 
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due. 
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ECT. I. WITH regard to Natural-born Subjects 8 EC 1 
re can be no Doubt. They owe Allegiance to the 3 
own at all Times and in all Places. This is what we 

I Natural Allegiance, in contradiſtinction to that which 

local, The Duty of Allegiance, whether natural or 

il, is founded in the relation the Perſon ſtandeth in 

the Crown, and in the Privileges he deriveth from 

t Relation. Local Allegiance is founded in the Pro- 

Bion a Foreigner enjoyeth for his Perſon, his Family or 

eds during his Reſidence here; and it ceaſeth when- 

er he withdraweth with his Family and Effects. Na- 

al Allegiance is founded in the Relation every Man 

andeth in to the Crown, conſidered as the Head of that 

Iciety whereof he is born a Memper ; and on the pecu- 

r Priviieges he deriveth from that:Relation, which are 

th great Propriety called his Birtb-right. This Birth- 

pit nothing but his own. Demerit can deprive him of; 

s indetcaſible and perpetual. And conſequently the \ 

ty of Allegiance which ariſeth out of it, and is inſe- 

nbly connected with it, is in Conſideration of Law 

eviſe unalienable and perpetual; 5 
Tie Merits of Dr. Storey's Caſe in point of ſubſtantial Dy, 298. pl. 
ice, turned ſingly upon the Doctrine of natural Alle- 29. 300. pl. 
ance*, And in a very modern Caſe this Doctrine was 38. Camb. 
ated by the Court as a Point never yet diſputed. How A? 14. Eliz. 
'prucential Conſiderations grounded on Reaſonsof State 

even the Principles of natural Equity, may under certain , 


a rea Donald 8 Caſe on the ſpecial Commiſſion in 
il] 1746, reported before. «os ö 
= M 4 Circum- 
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into at this Time. Whenever they come in 
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Circumſtances induce the Crown to diſpenſe with a; 


gorous Execution of a Law, extremely right and ext 


dient conſidered as a general Rule, falleth not with 
Compaſs of my preſent Enquiry.  . } 
„Tux Doctrine of Allegiance founded in Birth my, 
I have ſaid, be conſidered as a good General Rule, tho 
not univerſally true. Caſes may be put which vit 
conſidered as Exceptions to it, which I will not af 


Judgmeny 


* * 1 . 3 ” 


due Regard will certainly be paid to them. 
Ap whenever in the Caſe of Individuals the Genel 


h Rule ſhall be found to border on the ſummum Jus, th 


Benignity of our Law hath provided a proper Reſour 


in the Equity of the Crown; I ſay the Equity of il 


Crown, for Mercy to Individuals when properly co 


ducted is founded in Natural Equity, and in the Pri 


ciples of our Conſtitution.* It is nothing more thy 
weighing the Merits of each Caſe all Circumſtances ay 


the Rigour of the % 
Mx. M* Donald, whoſe Caſe I have juſt mentionel, 
was pardoned upon very Equitable and eaſy Terms. 
_ 'THERE have been Writers who have carried the N. 


tion of natural, perpetual, unalienable Allegiance mug 


ſidered, in the Scale of Wiſdom and ſound Policy, agink 


farther than the Subject of this Diſcourſe will lead ms 
They ſay, very truly, that it is due to the Perſon of the 


King; and from thence having drawn Conſequences 
which do not fall within the Compaſs of the preſent ly 


quiry, and ſhall therefore be paſſed oyer. It is undoubt 


edly due to the Perſon of the King; but in that repel 
natural Allegiance differeth nothing from that we call 


cal. For Allegiance conſidered in every Light is alikeDut 
to the Perſon of the King; and is paid, and in the Nature 
of Things muſt conſtantly be paid, to that Prince vio 


for the Time being is in the Actual and Full Poſſeſſond 


the Regal Dignity. The well-known Maxim which he 


Writers upon our Law have adopted apd applied to thi 


Caſe, Nemo poteſt exuere Patriam, comprehendetb ths 
whole Doctrine of Natural Allegiance, and exprelſc 
my Senſe of it, TH PR Do oe 


* See the Coronation Oath, «+ Will You to your Poyet 


% cauſe Law and Juſtice in Mercy to be executed in al T0 
be Judgments . Weg 5 | 
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oF HIGH TREASON _. ug 
cr. 2. Ax Alien whoſe Sovereign is in Amity 8 EC T. 2. 
ih the Crown of England, reſiding here and receiving © © ; - 
protection of the Law, oweth a local Allegiance to 
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» Crown during the Time of his Reſidence. And if, 
90 ring that Time he committeth an Offence, which in 
[ e Caſe of a Natural-horn” Subject would amount to 
W eaſon, he may be dealt with as a Traitor. For his N 
nk ron and Perſonal Eſtate are as much under the Pro- 


tion of the Law as the Natural born Subject's: And 


1 he is injured in either, he hath the ſame Remedy at 1 
7 for ſuch: Injur 7. fog 12 | 
ne ; po 

ty SECT. 3. An Alien whoſe Sovereign is at Enmity SECT. 3- a 
* ith us living bere under the King's Protedion,“ com: 
ting Offences amounting to Treaſon, may likewiſe 

aþ dealt with as a Traitor, For he oweth a temporary 

Nl 


(cal Allegiance, founded on that Share of Protection 
rel.... 8 


N 7 


SECT. 4. Axp if ſuch Alien ſeeketh the Protection SECT. 42 
the Crown, having a Family and Effects here, ſhould .. 


„eng a War with his Native Country, go thither and 
ere adhere to the King's Enemies for riots 1k of Hoſti- 
CT), be might be dealt with as a Traitor. For he came 


nd ſettled here under the Protection of the Crown. And 


bough his Perſon was removed for a Time, his Effects 
v8" Family continued ſtill under the fame Protection. MSS. Tracy, 
p bis Rule was laid down by all the Judges aſſembled at Price, Dod, 


e Queen's Command Fan. 12th 1707. and Denton. 


bs lr is to be obſerved that the Judges in the Reſolution > 
cited laid a conſiderable Streſs on the Queen's Decla- 
eh on of War againſt France and Spain; whereby ſhe took 

ig Into her Protection the Perſons and Eſtates of the Sub- 

eds of thoſe Crowns reſiding here and demeaning them- 


ſelves dutifully, and not correſponding with the Enemy. 
Ning Milliam and Queen Mary did the ſame in their 
eelaration of War againſt France, and ſo did his late 


ctr, Theſe Declarations did in fact put Frenchmen 
ſelding here and demeaning themſelves dutifully, even in 


i $9 A. 16, the Judgment of Parliament touching 


5 Cale of the Marquis de Guiſcard refiding here during the 
1 ts ing holding 2 traiterous Correſpondence with France. 
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Rer.. 


4 St. Tri. 
687. 689. 


Caſe. Salk. 


633. 


is comprized under the general Word Allegiance. 4 
therefore, in my Opinion, the ſafer way is to omit the 


sEC T. 6. 


» 


was not then in Judgment before the Court, nor could be 
for Cranbourn was a natural-born Subject. And that whi 
it did come directly under Conſideration, as it did man 


Time of War, upon the Foot of Aliens coming hi 
by Licence or Safe- conduct. They enabled them wi 
quire perſonal Chattles and to“ maintain Actions {gr 


as Aliens Amy may. 


Favoured as the Perſons laſt mentioned, yet they, 
_ Caſe they commit Crimes which in a Subject woulq 
mount to Treaſon, may be dealt with as 'Traitors, F 
their Ferſons are under the Protection of the Lay; 
in Conſequence of that Protection, they owe a | 
temporary Allegiance to the Crown, 


tra Ligeantiæ ſue debitum, leavin g out all the Wordswhic 
import a Natural Allegiance. Theſe Words are generall 
uſed in the Caſe of Natural-born Subjects, but they 4 


Cranbourn's 


* 


* 


dicted for Treaſon Contra NATURALEM Dominum, ot cn 
tra NATruRALIs Ligeantie ſue debitum, the Defendat 


he ſhall be acquitted ; becauſe the Indictment chargeth 
| Breach of that Species of Allegiance which is not due tro 


hes, 9 NN 
b Rene 1 COMO Nen Ne 4 I”, 4 why 7 K 45s * 5 
neee r q 


"DISCOURSE L 
[ears 


I 


1no 
Recovery of their Perſonal Rights in as full a may | 


Bor as I ſaid before, all Aliens Enemy reſiding h 
under the Protection of the Crown, though poſſibly nf 


SE CT. 5. In the Caſe of Freaſon committed y 
Alien, the Indictment muſt charge that it was done Cv 


01 


ie | 


not abſolutely neceſſary even in thoſe Caſes. The 
may be omitted, and many Precedents there are whe 
they have been omitted: for every Species of Allegiang 


in all Caſes; were it but to keep clear of the Difficuli 
mentioned in the next Section. | Ren. 


SECT. 6. Ir was ſaid by the Court in the Caſe 
Cranboxrn cited in the laſt Section, that if an Alien ben 


may give Alienage in Evidence. And if that appeareti 


an Alien. But it ought to be obſerved that That Po 


* See the Caſe of Wells and Williams, Salk. 46. Lut 
34. L4 Raym. 282. Paſch. 11. Anne, a like Caſe in Trout 
by the Adm? of Guiſcard mentioned in the Marginal Noted 
oO es 8 


0 


ſears ar 55 
f born at Bourdeaux and never naturalized, the Court 88. 
/ , w 


irot go ſo far as to direct the Jury to acquit him in Caſe 

ey were Jatished of his Birth within the Dominions of 
Trench King, but told them, that if they thought him 
lty of the Charge 1n the Indictment, they ſhould find 
m ſo, and withal find that he was an Alien born in 
e Dominions of the French King: this I preſume was 
mein order that the Point might be further weigked 
1 conſidered on a ſpecial Verdict. But the Jury ac- 
ited him of the whole Charge, and fo the Point ne- 
e came in Judgment. And I do not find that it was 
er judicially determined, though there are many Dia 
| the Books which favour the Opinion delivered in Cran- 
urs Caſe. I think that Opinion is good Law, for 
Chan bees 8 


endants not being Subjects of Great Britain mentioned 
y Lord Hale, doing Acts which in a Subject would a- 1. Hale 
mount to High Treaſon, will, as his Lordſhip obſerveth, 100. 
te always governed rather by prudential Conſiderations, 

t what are generally called Reaſons of State, than by any 
bred Rules of Law. And as Ambaſſadors generally Act 
under Direction and by Orders from their Sovereign, 

they have ſeldom been proceeded againſt further than 
br Impriſonment, ſeizing their Papers and ſending them 
Home in Cuſtody. Which was done in the Gaſe of 
- Gi!lenberg the Swediſh Miniſter in King Geo. Iſt's 

me. f e 6 1 ; ? FIT Es AAS. ] 1 
Bur whatever Proceedings be againſt them for State 
Crimes, they are to be conſidered at the worſt but as 
Enemies ſubje& to the Law of Nations; never as Trai- 
[ors ſubje t to our municipal Laws, and owing Allegiance 
othe Crown of Great Britain. Unleſs perhaps in Caſe 
0 Attempts directly and immediately againſt the Life of 

tte King; in which Caſe no Orders from their Sove- 

kigns can be preſumed, or if in Fact produced, would 
julify or excuſe. And therefore I ſhall not take their 
Gſe into Conſideration in this Place. And for the ſame 
Realon I ſay nothing of the Caſe of Spies taken here in 


time}. 
i 4) _ ; 
oy = 
= 
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SECT. 7. TRE Caſe of an kenbafador or his At-g ECT. 
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afterwards in the Caſe of Mr. Francia a French-.6 St. T ri. 87. 
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DISCOURSE I 
time of War, afual Hoſtilities being on foot in th, Kin 


' dqm at tbat Time, nor of Priſoners of War. 
Bur for Murder and other Offences of great 
mity, which are againſt the Light of Nature and 
FundamentaFLaws of all Society, the Perſons meniy 
ed in this Section are certainly liable to anſwer in 
ordinary Courſe of Juſtice, as other Perſons offending 
the like Manner are. For tho' they may not be thoug 
to owe Allegiance to the Sovereign, and ſo incapable; 
'committing high Treaſon, yet they are to be conſider 
as Mcmbers of Society ; and conſequently bound by th 
eternal univerſal Law by which all civil Societig 


10 


— united and kept together. T 
SEC T. 2. SECT. 8. ProTEcTION and Allegiance are red 
| procal Obligations, and conſequently the Allegiance di 
to the Crown muſt, as I ſaid before, be paid to hi 
who is in the full and actual Exerciſe of the rep 
Power, and to none other. I have no Occaſion to me 
dle with the diſtinction between Kings de fa#o and King 
de jure, becauſe the warmeſt Advocates for that Diſtind 
rion, and for the Principles on which'it hath'been found 
ed, admit that even a King de facto in the full and {dl 
Poſſeſſion of the Crown, is a King within the Statute 
Treaſons; it is admitted too, that the Throne bein 
full, any other Perſon out of Poſſeſſion but claim 
Title, is no King within the Act, be his Pretenſi 
what they may. % 9 il 
I uxSsE Principles I think no Lawyer hath ever yetdeni 
IV ed. They are founded in Reaſon, Equity and good Policy 
tf SECT.9. S$ECT. 9. APrince ſucceeding to the Crown by Ds 
2:8 ſeent, or by a previous deſignation of Parliament, is toi 

the Moment his Title accreweth, a King to all Intents ant 

Purpoſes within the Statute of Treaſons; antecedent toll 

own Coronation, or to any Oaths or Engagements way 

+ At the Goal Delivery for the City of Brifol in Augi 

1758. Peter Molieres a French Priſoner of War, was inditted 

for-privately ſtealing in the Shop of a Goldſmith and Jewell 

2 Diamond Ring valued at C20. I thought it highly improf 

per to proceed capitally upon a Local Statute agalnſt a Prifos 

ner of War; and therefore adviſed the Jury to acquit him dt 

the Circumſtance of Stealing in the Shop and to find bim 

6 Guilty of ſimple Larceny to the Value laid in the Indidtment f 
| | Accordingly he was burnt in the Hand and ſeat to the Pilot 

appointed for French Priſoners. LS 


1 
i 


0F HIGH TREASON. _ 
n on the Part of the Subject. For as on the one hand, 
dolemnity of a Coronation doth not confer, but pre- 
ab a Right to the Allegiance of the Subject inhe- 
p in the Perſon of the King; ſo on the other, the Duty 
Allegiance doth not flow from any Oaths or Engage- 


| ns taken on the part of the Subject. For in both Ca- 
n antecedent Duty is preſuppoſed which is intended 
" cured by thoſe explicit Engagements. 
, |am however very far from thinking that the Solem- 
| ty of a Coronation is to be conſidered among us merely 


Royal Ceremony, or as a bare Notification of the 


on the part of the Nation, a public ſolemn Recogniti- 


Crown are veſted in the Perſon of the King, ante- 


tion with us goeth a great deal farther. The Coro- 


lemn Recognition of the fundamental Rights of the 
wple; and concludeth with an Engagement under the 
gbeſt of all Sanctions, that he will maintain and defend 
oe Rights; and to the utmoſt of his Power make the 
ws of the Realm the Rule and Meaſure of his Conduct. 


own may be founded, as well on the Deſignation by 


pe, For though the Crown hath, upon Principles of 
fat Wiſdom and ſound Policy, been in all Ages conſi- 


the Royal Line, and hath in Fact continued in that 
ne ever ſince the Conqueſt, yet it is certain that the 


rupted by Authority of Parliament. 


- 


former 


ſcent of the Crown, as Authors of high Diſtinction Coke and 
re been pleaſed to expreſs themſelves. I admit that it Hale. 


nt the Regal Authority, and all the Prerogatives of 
{nt to that Solemnity. But the Solemnity of a Coro- 


ion Oath importeth on the Part of the King, a public 


ECT. 10. Tur Reader obſerveth that in the pre-SECT. 10 
ding Section I take it for granted that a Title to the 


lament as on hereditary Deſcent. I never entertain- 
[a Doubt of this Matter, though I am aware that ſome 
wyers of High Rank have gone upon a contrary Prin- 


red as a deſceridable Right, veſted in and appropriated 


urſe of Deſcent in that Line hath been frequently in- 
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CT. 11. Lorp Chief juſtice Hale after mention-gR CT, 11. 


the Caſes of Ed. 26 and R. ad is pleaſed to ſay, that the 1. Hale 103. 
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ſignation and Depoſition, as a King againſt whom py! 


upon no other. 


| Queſtion, and thoſe touched upon in the 8th and1oth% 


in conſideration of Law committed againſt the Peran 


called, the Privilege of Holy Church, is extended to 


ment of Law are levelled at the Perſon of the King or 


2. Hale 332. 


way. The Rule is general, but I apprehend the *. | 


WW 
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was High Treaſon. And Lord Chief Juſtice Cote 1 


DISCOURSE I. 
former was conſidered by Parliament even after 54 


Treaſon may be committed. This he groundeth ont 
Attainders of thoſe who were concerned in the Mu e. 
of him. But thoſe Attainders ſeem to me to haye he 
grounded ſingly on a Principle of Law which then ph 
vailed, that compaſſing the Death of the Father of the U 


counteth for thoſe Attainders upon this Principle, 
I have in another Diſcourſe efitered largely into (þ 
tions; and therefore I ſay no more of them in this Pla 


SECT. 12. I wilf conclude this Introduction wit 
few words, touching Clergy in the Caſe of Treaſon. 

Tx Statute de Clero provideth that Clerks convidf 
Treaſons or Felonies touching other Per ſons than the Ki 
Himſelf or bis Royal Majeſty ſhall have the Privilege 
Holy Church. In Conſequence of this Statute mere ff 
lonies of all Kinds became intitled to Clergy. And be 
Treaſon likewiſe became fo intitled, till ouſted by $t 
tute. It was Treaſon of a more Private Nature, and 


the King or bis Royal Maj eſi . <a 

As the Benefit of Clergy in the Caſe of Felony is 
confined to ſuch Offences as were Felony at the Time 
making this Statute, but in favour of Life, or rather 


what the Ignorance and Superſtition of former Tim 


new-created Felonies; unleſs taken away by the Stat 
creating ſuch Felony, or by ſome other : So ontheoti 
Hand, by parity of Reaſon and in Juſtice, to the Cro 
and the Public, all new-created Treaſons which in Jud 


Royal Majeſiy ate excluded, without ſpecial Words | 
that Purpoſe, as coming within the Exception of tl 
Statute, hone rj 
Ha, it is true, faith, that in all Caſes of High Tre 
ſon whether declared ſo by the Statute of T reaſons 
newly enacted ſince, the Privilege of Clergy is taken 


un 


1 * * 4 2 * 9 N 2 A pn BD BASS een ww $4 4 Ix FI err a th » 
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or HIGH TREASON: 


10 muſt be underſtood with ſome Limitation. All 


Regal Majeſty, come within the Exception in the 
"te de Clero, and conſequently are ouſted without ſpe- 
Words, But when Offences of a more private Na- 
which for the moſt part terminate in an Injury done 
riculars; have by Reaſon of their Odiouſneſs and for 
ic Example been made High Treaſon, or when that 
been attempted z of which the Inſtances have been 
rare, it hath been deemed expedient to take away 
oy by express Words for that Purpoſe. For ſuch 
created I'reaſons of a private Nature, could not 
ny Sort of Propriety be faid to touch the Fer/on of 
Ing or His Royal Majeſly, Ws 
wil give a few Inſtances of each Kind of Statute- 


lIndion I am aiming at. 14 | | 
x; new-created Treaſons concerning the Coin and 
þ re Treaſons of the ſame Kind with thoſe declared 


the Statute of Treaſon and come under the ſame 


Pe bey are all Treaſons againſt the Royal Majeſty 
7 * (/ i e 


iz 1reaſons created by Statutes made for Aboliſh- 
be Papal and Eſtabliſhing the Regal Supremacy, for 
ing Doubts touching the Succeſſion of the Crown 


mel eus and defamatory Libels tending to create 


ber 2nd Sufpicions touching the King's Title or Go- 
Tu ent or the Royal Hue ; theſe Treaſons and others 
eee ke Nature, of which Inſtances more than enough 


ency in the Judgment of the Legiſlature to diſturb 
face and Tranquillity of the Kingdom, and to en- 


ion of the Statute de Clero, as being Treaſons touch- 
4; /n of the King or his Royal Majeſty. And ac- 


Wit any expreſs Proviſion for that Purpoſe. 
Tre ith regard to the Lower Species of Treaſons, 
ſons ut above, as terminating in Injuries done to Par- 
iken WWF the Lawy hath been taken to be otherwiſe. 


zol High Treaſon touching the Perſon of the King or 


ons, which will ſerve to explain and eſtabliſh the 


kr eſtabliſhing ſuch Succeſſion, for the Puniſhment 


e met with in the Statute Book, having a direct 
rte Stability of the Government, come within the 


y ſuck of them as till exiſt, are ouſted of Cler 87 
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_ Cotton's 


Treaſon and the Offenders Burnt to Death, Here 


Statutes. 


1. Hale 551. 


2. Hale 346. 


and that Noy declared this to be his Opinion in the 
of King's Bench about the 8th of Charles iſt. He 


'  treaſonable Kind antecedent to that Act. And th 
probably they might not think it neceſlary to ouſt 
gy by expreſs Words for that Purpoſe, 


the King in Parliament by both Houſes, which in. 


ed an Anſwer, becoming the Royal Majeſty. o 


| juries done to Particulars, it Was thought expedie 
take away Clergy by expreſs. Words for that Pur 


3 Perſon of the King or bis Royal Majeſty. . ;. . +1 
8. H. 6. c. 6. | 
See Raſtall's 


Tux Learned Judge doth not Himſelf aſſent] 
But it is plain that 


Houſes and Deſtroying Goods under the Circumflu 


is 

* 1. "= 4 8 2 . 2 BOM x AP * | 

1. I OR et of $i 
. e. 9. THE 22d of H. 8. made wilful Poiſoning High q 


fon, and enacted that the Offenders ſhould he boil 
Death. - This Ad by:expreſs Words took away Cuy 
- Is the 8th of Edt. the 4th a Petition was tends, 


Days was the ordinary Method of tendering Bill 
Royal Aſſent, that Sacrilege ſhould. be deenies] 


wiſe Proviſion was made by-expreſs Words, that (| 
ſhould be taken away, and the Appeal for Reſin 
faved. To this extraordinary Petition the King re 


Crown. 


Tx Uſe I make of theſe Precedents is to ſhey, 
in the Caſe of theſe inferior Treaſons terminatingi 


theſe Treaſons not being ' conſidered as done again 
Tur 8th of Hen. the 6th may ſeem to be an Er 
to the Rule Lam advancing. For it made the! 
Burning of Houſes under ſome Special Circunf 
therein mentioned bordering upon Hal, 4 open Hi 
High Treaſon; without any expreſs Ouſter of Cer 
+ Bur. Hale informeth us that ſome Gentlemen d 
Profeſſion in his Time, conſidered the Offence of 
Arſon unattended with Circumſtances of ſpecial A 
vation as an Act of Public Hoſtility, and therefored 
at Common Law and not helped by the Statute d 


« And this ſeemed to be aſſented to by the Coutt. 


the Legiſlature in framing the! 
the 8th of Henry 6. conſidered the Offence of bu 


deep Aggravation therein mentioned, as an Offence 


| 


. » N 
. 2 N W 1 1 
n e n 2 4 two 1 
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i 


| AR” 

e Preamble recited that the Houſes and Goods of 
o Parſons 189 been then, lately, feloniouſly and trai- 
Ut, burr: and denrohed. The Statute then enacted. 
4 Burning of Ho iſes ſhall be adjudged High Trea- 
And that this O:9inance ſhall extend to all ſuch 
ing finc? de firfl Doy of. the King's Reign, as well 
ill future Burnings. VNV 
| Retroſpect of more than ſeven Years in a Caſe ſo 
would have been thought a moſt extraordinary 
ce, if he Offence had not in the Judgment of that 
ment partaken of the Nature of High Treaſon 
ent to the Statute. Nor could former Offences of 
ke Kind upon any other Suppoſition, be with Pro- 
laid to have been Traiteroufly committed. 


# 


CHAP. I 
5 Tieaſon in Compaſſing the King's Death. 


HF antient Writers in treating of felonious Homi- 
ade conſidered the felonious Intention manifeited _ 


* 


lin Fall, not by bare Words of any Kind, in the 3. Inſt, 9. 


Light in Point of Guilt, as Homicide itſelf. The 
jeno was Voluntas reputatur pro Faclo. And while this 
of WT ncevailed, the Nature of the Offence was expreſſed Ibid, 
A [erm Compaſſing the Death, 
ore Mn Rule hath been long laid aſide as too rigorous in 
e ue of common Perſons. But in the Caſe of the 
the (WF Queen, and Prince, the Statute of Treaſons hath. 


He BP eat Propriety retained it in it's full Extent and Ri- 
urt; and in deſcribing the Offence hath likewiſe re- 


l the antient Mode of Expreſſion. * When a Man 
ith compe/; or imagine the Death of our Lord the 258. E. 3; 
W's, or of our Lady his Queen, or their Eldeſt Son | 
Heir, and thereof be | provablement] upon ſufficient 

Md attainted of open Deed by Men ot his Condition. 


(T. 1. Tax Words of the Statute deſcriptive of SECT. 1; 
ence muſt be ſtrictly purſued in every Indictment 
it Species of Treaſon. It muſt charge that the De- 

- _— . fendant 


or HIGH TREASON. 193 


* 
3 „ <4 
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19% 
CH AP. fendant did traiterouſly compaſs and imaging, g,c 


V. Chap: 2. 


1. Hale 123. 
4. St. Tri. 


6. St. Tri. 


SECT. 2. 
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DISCOURSE I 


then go on and charge the ſeveral Overt-Aa; 
Means employed by the Defendant for ere 
traiterous Purpoſes. For the Compaſſing is congyl 
as the Treaſon, the Overt-AQts as the means mag 
of to effectuate the Intentions and Imagination a 
Heart. And therefore in the Caſe of the Regicides 
Indicment charged that they did traiterouſy * 
and imagine the Death of the King. And the takin 
his Head was laid, among others, as an Ovyert- 4 
Compaſling : And the Perſon who was ſuppoſed ol 
given the Stroke was convicted on the fame Indidme 
Fs what hath been ſaid it followeth, chat in 
Indictment for this Species of Treaſon, and indeed 
levying War, or adhering to the King's Enenig 
Overt-A& muſt be alledged and proved. For the () 
Act is the Charge to which the Priſoner muſt app 
Defence. But it is not neceſſary that the whole) 
of the Evidence intended to be given ſhould be {4 | 
The Common Law never, required this ExaGineky 
doth the Statute of King William, which will be <q 
dered in it's proper Place, require it. It is ſufficient 
the Charge be reduced to a reaſonable Certainty, 6 
the Defendant may be apprized of the Nature of it 
prepared to give an Anſwer to it. | 
| An if divers Overt. Acts are laid and but one pro 
will be ſufficient, and the Verdict mutt be for the Cr 
And therefore, where divers Overt-Acts are laid, 
the Indictment in Point of Form happeneth to be ft 
with regard to ſome of them, the Court will not q 
it for thoſe Defects. Becauſe that would deprive 
Crown of the Opportunity of proving the Over 
that are well laid. . 


_ SECT. 2. I ſaid in the laſt Section, that in the\ 
of the King, the Statute of Treaſons hath with great! 
priety retained the Rule, Voluntas pro facto. The Pf 
ple upon which this is founded is too obvious to! 
much Enlargement. The King is conſidered as the 
of the Body Politic, and the Members of that Body 
eonſidered as united and kept. together by a political 
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ar, im and with eachtother. His Life cannot, in CHAP, 
& x dinary Courſe of Things, be taken away by tre- 1. 
ute. practices without involving a whole Nation in 

ons g Conſuſion. Conſequently every Stroke level- 

made z perſon is, in the ordinary Courſe of Things, 


lat the public Tranquillity. The Law therefore 


eide . the Safety of the King with an anxious, and 

y con un uſe the expreſſion, with a Concern bordering: 

takin aby. It conſidereth the wicked Imaginations. 

t. gert in the ſame Degree of Guilt as if carried inn? 
« to ..; Execution; from the Moment Meaſures: appear 1. Hale 119. 
iQtmg been taken to render them effentual. And there. Neil. 17. 
ne Confpirators meet and conſult how to kill the 

ndeed though they do nõt then falb upon any Scheme for 

emie; | 


urpote, this is an- Overt-A@- of compaſſing his 


he O. and ſo are all Means made uſe of, be it Advice, 
ach en or Command, to-incite or encourage others to ot 
le ) it the Fact, or to join in the Attempt. And every: ds 
ſet f | who but aſſenteth to any Overtures for that 
ineſ e will be involved in the ſame Guilt, F 
be r if 2 perſon be but once preſent at a Conſultati- Keil. 1 7. 212 
cler ach Purpoſes and concealeth it, having bad a pre- 4. St. Tri. 
J Notice of the Deſign of the Meeting, this is an Evi-680, 

, 


proper to be left to a Jury of ſuch Aſſent, though 

uy ay or do Nothing at ſuch Conſultation. The 

5the ſame if he is Preſent at more than one ſuch 

ation, and doth not Diſſent or make a Diſcovery. Ne 
the Caſe of once falling into the Company of < 


de ore, if the Party met them accidentally or up- 
0! (i indifferent Occaſion; bare Concealment without 
I Aſent will be but Miſpriſion of reaſon. The 


rs formerly more ſtrict in this Reſpect; Si 241 act. de FR 


ln, erit ſeductor Domini Regis manifeſtus. 


per 3 Tir Care the Law hath taken for theSECT. 3. 
7 s | jul Safety of the King is not confined to Actions or ls 
Pa pts of the more flagitious Kind, to Aſſaſſination or 


bor other Attempts directly and immediately aim- 
this Life, It is extended to every thing wilfully and 
ately done or attempted, whereby his life may be 
ered, And therefore = entering into Meaſures a 

— . de- 


diſſimulaver it vel ſubticuerit, 9Juaſi ; conſentiens N ron. c. : 8. 1 : 
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CHAP. 
L 


Experience hath ſhewn that between the Prifon and 


2 St. Tri. 


2 # {af - RL 


| thoſe already mentioned, have been with great Proprg 


though not ſo immediate io the ſame fatal End. 
therefore the entering into Meaſures in Concert wi 


Second; with many Letters, Notes and Memerands, 
tending to the ſame Purpoſe. Lord Preſion upal 


upon the whole Evidence they did believe that bis La 
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DIS OUR SH 
depoſing or impriſoning him, or to get his Perfonings 
Power of the Conſpirators, theſe. Offences are 0 
Ads of Treaſon within this Branch of the Sta, þ 


Graves of Princes the Diſtance is very ſmall, 
SECT. 4. Orrexcs which are not ſo pet 


brought within the ſame Rule; as having a Tendg 


Foreigners or others in order to an Invaſion of the k 
dom, or going into a foreign Country, or even g 
poſing to go thither to that End and taking any Sty 
Order thereto, theſe Offences are Overt-AQs of 00 
paſſing the King's Death. 
| Lox Preſton and two other Gentlemen had procuf 
a Smack to tranſport them to France, but were flogy 
before they got out of the River, and their Papers ſz 
Among the Papers was found a Scheme intended | 
laid before the French King or his Miniſters for lan 
ing the Kingdom in Favour of the late King Jann] 


Trial, inſiſted among other Matters, that no Overkl 
was froved upon him in Middleſex, where all the On 
A®sſwere laid, for he was taken with the Papers nll 
County of Kent. But the Court told the Jury, that 


ſhip had an Intention of going into France and to 
ry thoſe Papers thither for the Purpoſes charged in il 
diflment, his taking Boat at Surry Stairs, which a 
Middleſex, in order to go on board the Smack i 
ſufficient Overt-AQ in Middleſex. Every Step ti 
for thoſe Purpoſes was an Overt-A&. Chief ul 
Holt, Chief Juſtice Pollexfen, and Chief Baren 4 
delivered their Opinions 2 to this Puzpoſe, all 
other Judges preſent concurring. xt 1 
Tux Offence of inciting Foreigners to invade the 
dom is a Treaſon of ſignal Enormity. In the loweſt 
mation of Things and in all poſſible Events, it b 4! 
tempt on the Part of the Offender to render his Co 


1 
1 


OF HIGH TREASON 159) 


Seat of Blood and Deſolatian. And yet, unleſs how CHAP. 
A o incited happen to be actually at War with us A 
Time of ſuch Incitement the Oftence will not fall 


nany Branch of the Statute of Treaſons, except that 
| the King's Death. And therefore ſince N 


ompaſſing t 


h 2 manifeſt Tendency to endanger the Perſon of 

King, it hath in ſtrict Conformity to the Statute, : 

to every Principle of ſubſtantial political Juſtice, | — 
brought within that Species of Treaſon of com- = 
Ing the King's Death. Ne quid detrimenti Reſpubli- I 
* 8 | | 3 it N 1 
er. 5. Lox p Coke ſeemeth to have been of Opi-· SEC T. 5. 0 + "hi 
(bat an Offence falling under one Branch of the Sta- 3 laſt. 14. 1 
cannot be deemed an Overt- Ad of a different Spe- Sum. 13. FF in 
of Treaſun, I believe Lord Hale did once fall into _ . if 
ame Or inion; for in his Summary {peaking of Con- is 5 I 
cy tolevy War, he faith, it is no Overt-Ad of Com SE 1 
ng the King's Death, becaufe it relateth to a diſtinds 1m 
en. But Hale altered his Opinion. And it is every 1. Hale 119. }. 7h 


Experience that many Offences falling directly and —1 23. 
ame under other Branches of the Statute, may be 
ucht within this of compaſſing the King's Death.“ 
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ying War is an Overt-Act of compaſſing; and un- 14 
the Limitations ſtated in the next Chapter, Cynſpir- | 1 
to levy War likewiſe is an Overt-A& within this =! 
nch, And io is a treaſonable Correſpondence with | 1 
Lnemy, though it falleth more naturally within the 1 1 
ule of Adbering to the King's Enemies. And in the , vent. Ty 1 
of Patrick Harding, the raiſing Men with Intent to 5 1 


prone the King, and ſending them abroad to join for 

t Purpoſe with the Forces of France then at open War 
bus, which had the Overt-Act been properly laid 
uid have fallen within the Clauſe of Adbering, was 
«tobean Overt-AQ of compaſſing the King's Death. © 
in Lord Preſion's Caſe before cited, he and tlie 
er Gentlemen were indicted upon both Branches 
the Statute, Compaſſing the Death and Adbering. And 
compoſing, procuring, and ſecreting the treaſonable 
rs, their taking Boat to go on Board the Smack, 
carrying the Papers with them in order to be 


dee Stat, 29. H. 6. Fack Cade's Rebellion was deemed an 


ert Ac of 
Nun wopalling, See Chap. 2. 8. 3. 6 8. touching 
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AP. 
bol both Species of Treaſon. | 
SEC. 6. How far Words or Writings of a @ 
this Branch of the Statute hath been the Subject of m 
Debate. In Mr. Sidney's Caſe it was ſaid, Scr 
agere, This is undoubtedly true under proper Limj 
ons, but it was not applicable to his Cale. W riting | 
ing a deliberate AR and capable of ſatisfactory Pro 


8 an Overt-A& of Treaſon. And I freely admit thy 


Indictment, they might have been read in Evidenceyy 
him, though not publiſne e. 


ad Letters of Doctor“ Henſey, were all read in Nit 
as Overt-AQts of the Treaſon reſpectively chargel 


himſelf upon his Trial. For thoſe Papers and Lalf 


DISCOURSE IL 


made uſe of in France for the treaſonable Purpoſes 
in the Indi&tment, theſe Facts were all laid as Open. 


ous Nature may be conſidered as Overt-Adz yi 


\ 


tainly may, under ſome Circumſtances, with Publicatix 


the Papers found in Mr. Sidney's Cloſet been plainly 
lative to the other treaſonable Practices chargin 


» 


TE Papers found in Lord Preſton's Cuſtody, f 
found where Mr. Layer had lodged them, the inter 


them. And William Greg's intercepted Letter mig 
like manner have been read in Evidence, if he hal 


were written in Proſecution of certain determinate} 
poſes which were all treaſonable and then in Cont 
-plation of the Offenders, and were plainly connettedy 


them. But Papers not capable of ſuch connection - 
they remain in the Hands of the Author unpubliſke . : 
Mr. Sidney's did, will not make a Man. a Traitor, 1 
Hale in the place laſt cited mentioned two Circumſa a 1 
as concurring to make Words reduced to Writing i 5 
Acts of compaſſing the King's Death, that they l. ibn 
liſhed, and that they import ſuch Compaſſing. and 
; TxvE it is that in Peacham's Caſe a MS, Sera yet 
which were ſome treaſonable Paſſages found in hi Ni C 
never, for aught appeareth, preached or publiſhed 4s 
tended to be ſo, was thought to bring him within C 
Branch of the Statute; and accordingly he ws fie 
» Seo the Caſe of Henſey and Greg, in the nex oY 
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oB HIGH TREASON. 


© of the Judges, faith Croke, were of Opinion that 
it was not High Treaſon.” This Caſe therefore weigh- 


th 4 1 and no great Regard hath been paid to 


Ab N ill leſs Regard will be paid to it if it be - 
onſidered that the King, who appeareth to have had the 
of the Proſecution much at Heart, and took a 
part in it unbecoming the Majeſty of the Crown, con- 


geſcended to inſtruct his Attorney-General with regard Bacon, 


othe proper Meaſures to be taken in the Examination of 

te Defendant. That the Attorney at his Majeſty's 
ommand ſubmitted to the Drudgery of ſounding the 
Opinions of the Judges upon the Point of Law, before it 
was thought adviſeable to riſque it at an open Trial. 

hat the Judges were to be ſifted ſeparately and ſoon, 
before they could have an Opportunity of conferring together. 


And that for this Purpoſe four Gentlemen of the Profeſ- 
ſon in the Service of the Crown were immediately diſ- 
patched, one to each of the Judges; Mr. Attorney him- 
elf undertaking to Practice upon the Chief Juſtice, of Coke, 
whom ſome Doubt was then entertained. 


l it poſſible that a Gentleman of Bacon's great Te- 


ents could ſubmit to a Service ſo much below his Rank 
and Charadter? But he did ſubmit to it, and acquitted 
himſelf notably in it. 


AvakICE, I think, was not his ruling Paſſion. But 


whenever a falſe Ambition ever reſtleſs and craving, over 
heated in the Purſuit of the Honours which the Crown 
alone can confer, happeneth to ſtimulate an Heart other- 
viſe formed for great and noble Purſuits, it hath frequent- 
ly betrayed it into meaſures full as mean as Avarice itſelf 
could have ſuggeſted to the wretched animals who live 
and die under her Dominion. For theſe Paſſions, how- 
erer they may ſeem to be at Variance, have ordinarily 
produced the fame Effects. Both degrade the Man, both 
contract his Views into the little Point of Selt-Intereſt, 
and equal: ſteel the Heart againſt the Rebukes of Con- 
ſence, or the Senſe of true Honour. 


Bacon having undertaken the Service, informeth his 


Majeſty na Letter addreſſed to him that with Regard to 
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, but not executed. For whatever Rule the Court CH A P 
"2; Bench, where he was tried, might lay down, I. 
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removeable at the Pleaſure of the Crown, doth no Horom 


wiſe well difpoſed, carrieth the Man beyond the Bound 


Hearers, and too often from a Motive truly Crimini, 


been laid down on more Occaſions than one fince the Re. 


N 


3. Hale 111. 


115. 323. 
3. Int, 14. 


„ I wholly out of Hope, that my Lord Coke him ſe f ud 


on ſo inſidious and unconſtitutional; and at the fans! 


Time greatly weakeneth the Authority of the Judgment, 


DISCOURSE I. 
Three of the Judges whom he nameth, he had m 
Doubt of their Concurrence ; “ Neither, ith he a} 


& [ bave in SOME DARK MANNER put bim in Dyuly 

* he fbail be left alone, will not continue fone 
Theſe are plain naked Facts, they need no Commer; « 
Every Reader will make his own RefleQions upon them 
I have but One to make in this Place. This Method 
foreſtalling the Judgment of à Court in a Caſe of Nod 
then depending, at a [Time too when the Judges weren. 


« 


to the Memory of the Perſons concerned in a Tranſach. 


_ SECT. 7. As to mere Words ſuppoſed to be treavy. 
able, they differ widely from Writings in Point of re 
Malignity and proper Evidence. They are often tbe f. 
fect of mere Heat of Blood, which in ſome Natures other. 


than : 
ſettlin 
uthct 
eſſio1 
alt, 
Jictou 
ea, 
Penal 
BI 
Iſt, 


of Decency or Prudence. They are always liable togreat 
Miſconſtructions from the Ignorance or Inattention cf the 


And therefore I chooſe to adhere to the Rule which hah 


volution, that looſe Words not relative to any Af or Dijen 
are not Overt-AQs of Treaſon. But Words of Advice 


or Perſuaſion, and all Conſultations for the traiterous Pu. Le. 
poſes treated of in this Chapter are certainly fo, Thy MP" in 
are uttered in Contemplation of ſome traiterous Pup the 
actually on Foot or intended, and in Proſecution of i. be 
Lord Chief Juſtice Hale was of Opinion that bat ne, 
Words are not an Overt-A& of "Treaſon ; Coke was of eu 
ſame Opinion. Hale hath treated the Subject pretty much oft 
at large, and] ſhall not repeat his Argument. But | muff 


| Words, in that of Mr. Oliver St. John touching the Benevo 


* See Bacon's Letters in the 4to Edition of his Works, Ni 


1740, Lett. 111, 112. 114. 116. 147, Others of his Letten 
ſhew that the ſame Kind of Intercourſe was kept up bete ec! 
the King and his Attorney-General with regard ta many c. 
ſes then depending in Judgment, in which the King was pleak 
ed to take a Part, or thought his Prerogative concerned, Fai 
ticularly in the Caſe of one Owen executed for treaſonadk 


lence, in the Diſpute between the Courts of King's-Bench t 
Chancery in the Caſe of the Premunire, and in the Proceeth 
ings againſt the earl and counteſs of Somerſet, 10 
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OF HIGH TREASON: wot If 
7 that I thirk his Reaſons founded on temporary Acts C H A P- 1 i 


1 Ads ſince repealed, which: make ſpeaking the Words 3 
berein ſet forth Felony or Miſdemeanor are unanſwerable. | 1 
For if thoſe Words, ſeditious to the laſt Degree, had _ 
been deemed Overt-Acts within the Statute of Treaſons, 1 
the Legiflature could not with any Sort of Conſiſtency 
bare treated them as Felony or Miſdemeanor.“ N 8 
Taz lame Uſe may be made of the Acts paſſed in the . 
Time of the late Queen for the Security of her Majeſ- 4, Annæ 8. 
s Perſon and Government, and of the Succeſſion to 6. Annz 7. 
the Crown in the Proteſtant Line. Theſe Ads, provide, | 
hat every Perſoa who ſhould maliciouſly, adviſedly and 


9 9 * * 
5 1 "Eh po 4 
* 1 
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iredtly by 7riting or Printing affirm, that the Queen Is 
ras not the Righttul Queen of theſe Realms, or that 
he Pretender had any Right or Title to the Crown, or 
Fiat any other Perſon had any Right or Title otherwiſe 
than according to the AQts paſſed ſince the Revolution for 
ſettling the Succeſſion, or that the Legiſlature hath not 
WEfcicrt Au hority to make Laws for limiting the Sue- 
eſſion, ſhall be guilty of High Treaſon and ſuffer as a 
| raitor, And then EnaQ, that if any Perſon ſhall ma- v9 
„%% and dire by preaching, teaching or adviſed 
ng declare and maintain the ſame, he ſhall incur the 
penalties of a Premunire, „%% - 
lol make a ſhort obſervation or two on theſe AQs, 
a iſt, Tex Poſitions condemned by them had as direct 
Jendency to involve theſe Nations in the Miſeries of 
a" inicitine War, to incite her Majeſty's Subjeds to 
TP" tra their Allegiance from her, and to deprive her 
| f her Crown and Royal Dignity, as any General Doc- 3 
ne, any Declaration not relative to Aclions or Defigns, . 
od poilib!y have. And yet in the Caſe of bare Words, ny 
V8 0 tions of this dangerous Tendency, though maintain= ii 
ny, adviſediy, and directly, and even in the So- 5 
„ ernitcs of Preaching and Teaching, are not conſidered WM} 
m8 Overt-Atts of Treaſon. 3 5 n 
ee, Iv no Caſe can a Man be argued into the Penal- . — 1 
„of the Ad by Inferences and Concluſions drawn from i #0 
The like uſe. hath been made of temporary Statutes 1 F 
cn make Words in certain Caſes Treaſon. But I do hot = 
lf uld upon them, I rely on thoſe which make Words Felony | . jt | 
f | 11 „ demeaner. . 7 ds. | een? | | | Vl 
wht + FIG 
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I. Hale 111. 


115. 323. 
3. Ink wh 


„% qwbolly out of Hope, that my Lord Coke hi 0 
& I hade in SOME DARK MANNER put Fe bin Sie 
hone af 


DISCOURSE I 

Three of the Judges whom he nam "Y 
Doubt of Mas on 6c MTs N img 
3 | e, 


40 he ſbail be left alone, will not continue | 

a | 1 cont 

Theſe are plain naked Facts, they need 0 GY 

Every Reader will make his own Reflefions mk 10 
* 


J have but One to make in this Place. Thi $4 
foreſtalling the Judgment of x Court in ; Cake FR | Ty 
then depending, at a Time too when the Jud es W . 
removeable at the Pleaſure of the Crown, 401 0 Sk W Wh 
to the Memory of the Perſons concerned in a Tra 0 4 
on ſo inſidious and unconſtitutional; and at the | erte 
Time greatly weakeneth the Authority of the Julca |" 
SECT. 7.-As to mere Words ſuppoſed to be treavn. Ml 10 
able, they differ widely from Writings in Point of 4 Gat. 
| Malignity and proper Evidence. They are often tell my 
fect of mere Heat of Blood, which in ſome Natures olle. eli 
| wiſe well diſpoſed, carrieth the Man beyond the Bound uffci 
of Decency or Prudence. They are always liable to grat eſo 
Miſconſtructions from the Ignorance or eee ve WT rt 
Hearers, and too often from a Motive truly Crimind 2 
And therefore chooſe to adhere to the Rule which hat ral, 
been laid down on more Occaſions than one fince the fe. ena! 
volution, that looſe Words not relative to any Act or Dijen | 
are not Overt-Acts of Treaſon. But Words of Advice Iſt 
or Perſuaſion, and all Conſultations for the traiterous Pu. e 
poſes treated of in this Chapter are certainly fo, Ther in 
are uttered in. Contemplation of ſome traiterous PurooeiP'ithc 
actually on Foot or intended, and in Proſecution of it, WW be 
Loxp Chief Juſtice Hale was of Opinion that brine, 
Words are not an Overt- Act of T reaſon; Coke was of deo 
ſame Opinion. Hale hath treated the Subject pretty mach poſiti 
at large, and I ſhall not repeat his Argument. But | mul WF 1:7 
SY. See Bacon's Letters in the 4to Edition of his Works) min 
1740, Lett. 111. 112.1 14.116. 141 7. Others of his Letten Ov 
ſhew that the ſame Kind of Intercourſe was kept up between ale 
the King and his Attorney-General with regard ta man) Cr es of 
ſes then depending in Judgment, in which the King was plea 

ed to take a Part, or thought his Prerogative concerned, wo TH 
ticularly in the Caſe of one Owen executed for treaſonabe nich 
Words, in that of Mr. Oliver St. John touching the Bees ud 
lence, in the Diſpute between the Courts of King's-Bench and 1 


Chancery in the Caſe of the Premunire, and in the Frocet® 
ings againſt the earl and counteſs of Somerſet. 


4 = __ 
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fey, th at ] thick his Reaſons founded on temporary Ads C H A P. 
ir Adds ſince repealed, which make ſpeaking the Words I. 
bbcrein ſet forth Felony or Miſdemeanor are unanſwyerable. 
For if thoſe Words, ſeditious to the laſt Degree, had 
deen deemed Overt-Ats within the Statute of Treaſons, 
the Legiſlature could not with any Sort of Conſiſtency 
Ware treated them as Felony or Miſdemeanor. * 
Tat lame Uſe may be made of the Acts paſſed in the 
Time of the late Queen for the Security of her Majeſ- 4, Anne N. 
Aae and Government, and of the Succeſſion to 6. Annæ 7. 

the Crown in the Proteſtant Line. Theſe Acts, provide, 
that every Perſon who ſhould maliciouſly, adviſedly and 
pirectly by Writing or Printing affirm, that the Queen 

vas not the Rightful Queen of theſe Realms, or that 

he Pretender had any Right or Title to the Crown, or 
Hat, any other Perſon had any Right or Title otherwiſe 
than according to the Ads paſſed ſince the Revolution for - 
tling the Succeſſion, or that the Legiſlature hath not 
ufßcient Au hority to make Laws for limiting the cy 
peſlion, ſhall be guilty of High Treaſon and ſuffer as a 

aitor, And then EnaQ, that if any Perſon ſhall ma- 
Jciouſly and diredlly- by preaching, teaching or adviſed 

[Heating declare and maintain the lame, he ſhall incur the 

enalties of a Premunire, © 

| will make a ſhort obſervation or two on theſe Atts, 

iſ, Tux Poſitions condemned by them had as direct N 
Wi endency to involye theſe Nations in the Miſeries of 1 
n inteſtine War, to incite her Majeſty's Subje&s to 

ithdraw their Allegiance from her, and to deprive her 
f her Crown and Royal Dignity, as any General Doc- 


ine, any Declaration not relative to Actions or Deſigns, 
co! pollibly have. And yet in the Caſe of bare Words, 


folitions of this dangerous Tendency, though maintain- 
malicicuſly, adviſedly, and direfly, and even in the So- 

Emnitles of Preac bing and Teaching, are not conſidered 
Orert-Acts of Treaſon. 

ally, In no Caſe can a Man be argued into the Penal- 

es of the ACt by Inferences and Concluſions n from 


* The like- uſe hath been made of temporary Statutes 


k lich make Words in certain Caſes Treaſon. But I do not 
1 uid upon them, I rely on thoſe which make Words F elony 
1 Miſdeneaner. 
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CHAP. 


I. 


SECT. 8. 


Keil 13. 

| 1. Hale 116. 
'Cro. Car. - 
332. 


theſe AQs. 


maintained maliciouſly and adviſediy. 


DISCOURSE I. 
what he hath affirmed. The criminal Poſition 
directly maintained, to bring him within the Co 


muſt hy] 
mpaſ; q 


3dly, Nox will every raſh, haſty, or unguarded Er, 
preſſion, owing perhaps to natural Warmth, or throw 
out in the Heat of Diſputation, render any Perſon Ci. 
minal within theſe As; the criminal Doctrine muſt h 


| «. 
SUCH Caution did the Legiſlature uſe in framing the 60 4 
Statutes made in the Zeal of the Times. A moſt laude. « fl 
ble Zeal it was, for Purpoſes of no leſs importance thay « þ; 
the Security of her then Majeſty's Perſon and Gove F 
ment, and of the Succeſſion to the Crown in his pre «1c 
M. ajeſty's Royal Houſe. A Caution formerly uſed in f. Wo 
milar Caſes, and not unworthy of Imitation in framin heir 
future AQts of the like Kind, if any ſuch ſhall be thugs WM wer 
neceſſary, and which may ſerve as a faithful Monitor u Ov: 
the Conduct of Proſecutions for Words or Writings {ups the 
poſed io be treaſonable, but not relative to any treaſon» Kin 
dle Meaſure then on Foot or intended to be taken. ped 
„ f 1 RE dot 
SECT. 8. Tax Rule I cited in the laſt Section from! do. 
the State Trials is in my Opinion very properly guard- 5 
ed, being confined to Words, not relative to am Ad if W 
| Deſign. For Words connected with Facts, or expreſſing « 
of the Intention of the Speaker, may under ſome Circum- « 
ſtances bring him within the Statute of Treaſon, Crib» 4% 
gan being beyond Sea ſaid, “I will kill the King of H. « 
& land, if I can come at him,” and the Indictment alter 6 

ſetting forth the Words, charged that be came into Enge 
land for that Purpoſe. | OT hd 
In this Caſe the Words though laid in the Indictment ly 
as one of the Overt-AQt, could not be ſo properly deem. gi 
ed an Overt-A& of Treaſon, as an Evidence againſt the! 


14 St. Tri. 


| Keil, 13. 


Man out of his own Mouth. Quo aniMo he came intd 
England. The traiterous Intention proved by his Words, 
converted an Action innocent in itſelf into an Overt- Ad 
of "Treaſon. 7 „ FE 

Loxp Chief Juſtice Keiling hath cited this Caſe irom 
Croke very imperfectly, and hath drawn a Concluſion from 
it which if properly ſtated it would not have borne, * 


N 
* — 
b TW 


1 , ' 


faith it was reſolved © that in Caſe a Man be indicted C H AE 
« only for Words, that 1s not High Treaſon. But if a J. 
„ Man be indicted for compaſſing the King's Death, + 
« there the Words may be laid as an Overt-AQt to prove 

« that he compaſſed the Death of the King, as it was in 

« the Caſe of Crobagan z who being beyond Sea, ſpoke 

« theſe Words, I will kill the King if I can come at bim: 

« and afterwards he came into England and was taken 

e and indicted for compaſſing the King's Death; and 

« thoſe Words laid as an Overt-Act and proved, and he 

« had Judgment of High Treaſon,” ““ : 

Pon the Caſe thus cited and the Rule that is ground- 

ed on it, a Reader would be induced to conclude that the 

Words were the only Overt-Act laid, which is far from 

being the Truth of the Caſe. Tis true, the Words 

were laid as an Overt-Act, but they were not the only 
Overt-A& laid; for the Indiment further chargeth that 

the Man came into England for the Purpoſe of Killing the 

King. This Material Part of the Caſe is entirely drop- 

ped; and conſequently this Caſe, thus partially ſtated, 

doth not eſtabliſh the Doctrine in the Latitude there laid 

Tux Author in the ſame 


20g 


| Page endeavoureth to put 

Writings and Words upon one and the fame Foot, 
« Words, faith he, ſet down in Writing are an Overt- 
« Act to prove the Compaſſing the King's Death, and 
„Words fpoken are the ſame thing, if they be ' proved. 
« And Words are the natural Way for a Man whereby 
to expreſs the Imaginations of the Heart.” 

His Lordſhip reaſoneth in this Paſſage as if he con- 
dered the Overt-A&ts required by the Statute, mere- 
ly as Matters of Evidence, tending to diſcover the Ima- 
ginations of the Heart. Overt-A&s undoubtedly do diſ- 
cover the Man's Intentions : but I conceive they are not 
to be conſidered merely as Evidence, but as the Means 
mage uſe of to Effefluate the Purpoſes of the Heart. 
With regard to Homicide, while the Rule Voluntas 
pro facde prevailed, the Overt-AQs of Compaſſing 
vere ſo conſidered, In the Caſes cited by Coke there 
vere plain flagitious Attempts upon the Lives of the 
Parties marked out for Devon, And though in the 
Cafe of the King Overt-AQt of leſs Malignity, and 
Wing a more remote Tendeney to his Deſtruction, = 
TR | - ' with 


3. Inſt. g. 


. 8 N DDr 


eee eee Dre 


2 
2 


F * „ 


* * 
* * 
4 4 


> 
44 * 
” 
— 1 6 


7 — - Cane, at ro, k 
Tag: ea org "Eee 
. * 
** 8 a", 


— + — 

2 + ©; 2 

* 

. . 
Der 


2 


* 


S 


p " a1 neee 8 * « * * _ — 
4 ; * 3 PI * , 9 * " l wy 


Y - 
1 $ * 


. 
S Me a a LS a 


mo 
88 "= 
7. Er rf 


— — 


— 
ue g 8 2 — - . A 1 Lo : . / . _ : ; 2 
5 5 1 2 J nn * N. — p * 6 - 6 . 2 : I; 
— 8 N . * N {a . a Me — £ * 4 8977 3g re Te : : ws — 8 : BY, OS wires - — a , 3 
# IS = - 3 : . ns DG te age or z ² ˙ . i AE —ͤ“]“ ee ne WTF OA 2 — r £ wt, g 
: Ace —— Pe 1 eee i Cheat Me On DS + ds Wir 5> 4 "3 Bos 42542 mw 1 — — - - — Fa, > rn dg - _— ys SA . * 
N 2 0 * 5 * po OLIN AC CES —— ILL IES - - — — . aut Late c —— — s » . ; k : : _ 
— e 8 NE apts we - 4 2 n 2 * & - We . n 4 14 is * 0 2 * 1 . a FEES... * s — , k * 1 1 
4 * - be . * * N —_ x; 2 a+ 26-35 85 le 8 a - f . — 87 2 f 2 ö : * 
5 4 3 1 2 8 = D was , 8 e ae rt gy HE » —— * , _ ITS 5 * r —— ae. 9 - 4 " 
Re 4. a e r S . yen Re "ney 3 rr or SL | | 
— —— — 2 5:2 . 2 > + We 2 2 2 =, TS. EE N a . T 
b * 4 Aw» - & Pay 2 = 4 4 4 4 8 — ' \ 
« * — % «* m L- ” = = £ * * 
* * 


204 
CHAP. 
:. - 


422 r es 9, 


. 
j 
þ | 


Lord Chief 
. Ja. Hiolt. 


11 
| 
F 


: 
3 
P 
T 
1 
. 
1 
! 


ſultations for deſtroying the King, very properly 
But looſe Words not relative to Facts are at the 


Heart. | La | 
Exil in the Place laſt cited faith, he ſeeth po Df. 


DISCOURSE IL 
with great Propriety deemed treaſonable; yet (jj ther? 


are conſidered as Means to effefluate, not barely as be 


dence of the treaſonable Purpoſe. Upon this Princ; le 
Words of Advice or Encouragement, ard above all, 95 | 


: come 
under the Notion of Means made uſe of for that Pura. 


JT, : Worſt 
no more than bare Indications of the Malignity 


ference between Words reduced in Writing and Words 


ſpoken. But as J have already ſaid, the Difference aps | 


peareth to me to be very great, and it lieth here. e. 


ditious Writings are permanent Things, and if publiſhez | 
they ſcatter the Poiſon far and wide. They are Acts df 


Deliberation, capable of ſatisfactory Proof, and not ordi. 


narily liable to Miſconſtruction; at leaſt they are ſubmit. Y 
ted to the Judgment of the Court, naked and undiſguiſ. 
_ ed as they came out of the Author*s Hands. Words are 
tranſient and fleeting as the Wind, the Poiſon they ſcat. | 
ter is at the worſt confined to the narrow Circle of a fey 

Hearers. They are frequently the Effect of a ſudden 


Tranſport, eaſily miſunderſtood, and often miſreported, 
Tux learned Publiſher of Keiling's Reports in his Pre. 


face putteth the Reader in Mind of two Quæres in. 


ſerted in their proper place in the Margin of the Book, 
4 Which,” ſaith he, © may be fit to be conſidered by 


c the Learned.” One of them ſtandeth againſt this ve. 


ry Paſſage, „yet Quære, becauſe of the different Opi- 


- & nions. But Words may explain the Meaning of an Ad.“ 


Tax Learned Judge ſeemeth to have intimated bis 


own Opinion in this cautious Manner rather from the 
Regard he had to the Memory of his Predeceſlor, and 
by Reaſon of the Diverfity of Opinions upon the Point, 


than from any doubt he himſelf entertained about it, 


For the Rule I have already mentioned touching Words | 
not relative to Aclions or Deſigns, is his own: He laid i 
down with the Concurrence of the Court, in both the 


Caſes to which I have referred. And it exactly falleth 


in with the marginal Note I have juſt cited, that Words 
e may explain the Meaning of an Act,“ and likewiſe 
with Crebagan's Caſe as reported by Croke and cited bf | 


le. 
Hale . Tann 


TPoſe, 


of the 
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relative to Actions or Deſigns; but under that I.imitation 


205 


Tas Rule differeth in ſome meaſure from the Nes. 2 7 A p. 
ton in Enes Caſe. As it is reſtrained to Words not 


I. 


i perfectly agreeth with it. It is agreeable to the Spirit Cro. Car. 
00 Meaning of the Statute of Queen Mary, which a- 125. 


nong other Miſchiefs ariſing from the Multiplicity of 


Treaſons mentioneth this, “that many Perſons had ſuf- l 


« fered ſhameful Death for Werds only, without any o- © 1. 


« ther Opinion, Fact, or Deed.” SE 
And it is founded in Reaſon, Equity, and ſound 
e CCC ole 8 
| faid at the Beginning of this Section that Lord Cote 
vas of Opinion that bare Words are not an Overt - Act of 
Treaſon. This Opinion he foundeth fugly upon the Sta- 


ute of Treaſons; for he thought that at Common-Law, 


— 


Words alone might be an Overt-A& of Compaſſing the 3 


King's Death. And Bradon and the other Authors, who 
vote before the Statute, are cited in ſupport of this 
Opinion. Bradion and Britton are cited to the ſame Pur- 
pole by Stanford, Te, 
Noxs of the Authors either of the learned Judges 


nor can | collect from what they have ſaid that they at 
all favoured it. The Word Machinatus, uſed by Bracton 
and Hela, in itſelf importeth nothing like it. And con- 
nefted as it is with the other Words Auſu temerario Ma- 
chinatus, it importeth nothing leſs than ſomething done 
or attempted againſt the King's Life. . 
Tar Word Compaſſer made uſe of by Britton and the 
Mirror in the Paſſages cited. by Coke proveth Nothing: it 


tie true Senſe and full Extent of the Word itſelf.. 
Tar Words Prelocutus fuit Mortem, &c. uſed by Brac- 

{and Hleta in ſetting forth the Subſtance of an Appeal of 

Treaon, and the Words Purparler tiel mort uſed by Brit- 


can prove nothing in a Queſtion which turneth ſingly on 


fin for the ſame Purpoſe, do in Sound come much nearer 
o the Point. But Sounds will go a very little way towards 


fung the meaning of an Author, unleſs the Senſe and Con- 
netion of his Words be attended to. Bracton and Fleta 
fire us but the Subſtance of the Appeal, and that very 


Gortly Britton is more full, Cy face P encuſor ſon Appeal 


4:3 


6 lat. 5: 


f. 2. b. 


bath cited do in expreſs Terms maintain this Doctrine, 


Mar. Seſſ. 
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- DISCOURSE TY 
en teft Manner, I. que cy eft, Appellat P. que illouqueref, 
ceo, que come il fuiſt en tiel certain Lieu, en certain tie! 5 
tiel An, la oya meſme 1 I. purparler tiel Mort w % 
Treaſon * | parenter ceſtuy P. & un auter tiel par Miu, 
par tiels Alliances. Et que ceſtuy P. iſſint le 7 iu 
purparla feloniſment come Felon, & traitorouſment am, 
Traytor, ceſtuy I. eſt priſt a prover par fon Corps.) Thu 
Precedent plainly importeth a Meeting of the Conſpin. 
tors and a Conſultation between them for the traiteroy 
Purpoſes therein mentioned. The Words purparler fa. |} 
renter ceſtuy P. & un auter & par tiel Alliances can mea 
nothing leſs. This Paſſage therefore. proveth Nothing 
with Regard to bare Words not relative to Adio: 
ſince a Conſultation for taking away the King's Life, | 
undoubtedly was an Overt-A& at the Common-Lau, 
and is {0 under the Statute... TEM 
Thx Citations from Bracton and Fleta will be found t ! 
prove as little, if the Words Prelocutus uit Mortem im. 
port a Conſultation with others to that Purpoſe. And 
that they do fo, appeareth highly probable from one of | 
the Pleas which Fleta putteth into the Defendant, 
Mouth, ad hoc, guod Accufans dicit quod Prelocutio fuit i 
' pr eſentia talium, reſpondere poterit, quod nunquam cm 
prædictis tatibus Colloquium habuit. However ſince all 
thoſe Authors ſhort and obſcure as they are, profeſſed) 
treat of the ſame Matter, if Bracton and Fleta may be 
Explained by Britton who did not write long after then, 
theſe Paſſages prove nothing to the Point for which they 
have been cited. 5 | 

Tre Precedent Lord Cote fetcheth from the Days df | 
King Edmund will receive the ſame Anſwer, For it 
chargeth that the Conſpirators, naming them Er Au- 
TERS, met and conſulted by what Means to kill or im. 
priſon the King, and engaged to each other to keep their 
Treaſon ſecret; and to furniſh, each of them to the ut- 
moſt of his Power, the Means for effeQing it. 

Ir may be thought I have taken up too much of the |} 
Reader's Time in examining this Opinion of Lord Coke, | 
| becauſe as I ſaid before, he admitteth that fince the Statute, 
Words alone will not make a Man a Traitor. There | 
& muſt, ſaith he, be an Overt-Deed; but Words without 


All the Words between the Hooks are omitted by Cake, 
3 : | = | 6 ak 
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oF HIGH. TREASON. 
in Overt-Deed are to be puniſhed in another Degree 
as an high Miſpriſion.“ But if it be admitted that 
te Words not relative to Actions did at Common-Law 
mount to an Overt-Deed, I doubt the Words open Deed 
the Statute ON which this learned Author relieth have 
| altered the Cale 3 ſince the ſingle Queſtion is, what 
un or doth not amount to an open Deed. All the 


1 therefore muſt bear the ſame Conſtruction they did 


tute which will neceſſarily lead us to another. 


the Statute. It is I confeſs a good Argument ad Ho- 


ſhould, I thought it would be Time not wholly[miſpent 
) ſhew that the Doctrine his Lordſhip hath advanced 


dy of the Authorities to which he hath appealed. 


dt only becauſe of the Diverſity of Opinions upon it; 


e extreme Danger of multiplying Treaſons upon ſlight 


)ecakons, 


eader in mind of a fine Paſſage I borrow from the Ba- 


Execution, © Hlla, faith that excellent Writer, who 
confounded Tyranny, Anarchy, and Liberty, made 
the Curnelian Laws. He ſeemed to have contrived 
Regulations merely with a View to create Crimes. 


by the-Name of Murder, he found Murderers in all 


aid Snares, ſowed Thorns, and opened Precipices, 
Fucreſoever the Citizens ſet their Feet.” 


LO SRL 


Tais hath been urged with ſome Advantage by a 
dod modern Writer on the Crown Law, the beſt we 1. Hawk. c: 
Wire except Hale, againſt his Lordſhip's Conſtruction 17. SeQ. 39, 


on the Foot of Common-Law, is not ſupported by 


us diſtinguiſhing an infinite Number of Actions 
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rards deſcriptive of the Offence © If a Man ſhall Com- 
paſs and Imagine and thereof be attainted of open 
| Deed,” are plainly borrowed from the Common-Law : 


Common-Law ; unleſs there be any Thing in the 


inen, but it cannot be carried farther, However, leſt 


have conſidered the Queſtion touching Words and 
itings ſuppoſed to be treaſonable the more largely, 


t likewiſe for the great Importance of the Point, and 
[cannot conclude this Chapter without putting the 


bn de Monte/quieu, worthy the Attention of all Perſons Spirit of 
prcerned in the framing of penal Laws or putting them Laws. 


Parts. And by a Practice but too much followed he 
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DISCOURSE 1, . | 


CH AF. 


07 levying ar and adbering to the King's Zum 


ORD Chief Juſtice Hale ſpeaking of ſuch un 
| . ful Aſſemblies as may amount to a levying of We 
1. Hale. 131. Within the 25. E. 3, taketh a Difference between th 
141. 150. to Inſurrections which have carried the Appearance of 
153. Army formed under Leaders, and provided with miliæ 
Weapons and with Drums, Colours, & c. and thoſe oj 
diſorderly tumultuous Aſſemblies which have been draw 
together and conducted to Purpoſes matiifeſtly unlawhy 
but without any of the ordinary Shew and Apparatus 
War before-mentioned. 5 I 
Il do not think any great Streſs can be laid on thatDi 
tinction. It is true that in Caſe of levying War, f 
Indictments generally charge that the Defendants wer 
armed and arrayed in a warlike Manner; and whe 
the Caſe would admit of it, the other Circumſtancesq 
Swords, Guns, Drums, Colours, &c. have been addel 
But I think the Merits of the Caſe have never turn 
ſingly on any of thoſe Circuniſtances |! 
IN the Caſes of Damaree and Purchaſe which are th 
laſt printed Caſes that have come in Judgment on t 
Point of conſtruQtive levying War, there was nothin 
given in Evidence of the uſual Pageantty of War, non 
litary Weapons, no Banners or Drums, nor apy reguld 
Conſultation previous to the Riſing. And yet the Wat 
of thoſe Circumſtances weighed nothing with the Coul 
though the Priſontr's Council inſiſted much on that Mag 
ter. The Number of the Inſurgents ſupplied the Wa 
of military Weapons; and they were provided vil 
Axes, Crows, and other Tools of the like Nature, pid 
per for the Miſchief they intended to effect. 
—Puror Arma miniſirat. 
SECT. 1. Tux true Criterion therefore in all theſe 
is, Quo Animo did the Parties aſſemble, For if the Alen 
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or HIGH TREASON. 


of particular. Perſons, the Statute of Tr eaſons hath 
determined that Point in Favour of the Subject. 
f ich the Statute, any Man ride armed openly [So 
te Word Deſcauvert ought to have been rendered 


or ſecretly with Men of Arms againſt any other. to 


mike Fine for his Deliverance, it is not the Mind of 
he King nor his Council that in ſuch Caſe it ſhall 
be jadged Treaſon ;. but it ſhall be judged Felony or 


Times uſed and according as the Caſe requireth,” 
hen immediately followeth another Clauſe which reach- 
\ to the End of the Statute; and provideth that, if 
ch Caſe or other like the Offence had thentofore been 
lndged Treaſon, whereby the Lands of the Offenders 
come to the Crown as forfeit; the Lords of the Fee 
ould notwithſtanding have the Eſcheat of ſuch Lands, 
jing to the Crown the Year, Day, and Waſt. 

vil make a ſhort Obſeryation or two on theſe 
| Clauſes, 2 ; 1 


urding to the Law of the Land of old Time uſed. The 
f hath a Retroſpe& to ſome late Judgments in which 


ud ſulfered by thoſe Judgments. N po 
ad, THE Words of the firſt Clauſe deſcriptive of the 


N Pllence, 66 if any Man ride armed openly or ſecretly | 
, | with Men of Arms? * did in the Language of- thoſe 


Hen, Friends, 'T'enants or Dependants, armed and ar- 


ind yet thoſe Aſſemblies ſo armed and arrayed, if drawn 


tmed treaſonable. | 


| allembling to kill, rob, or impriſon, yet theſe, put as 
1 are by Way of Example only, will not exclude others 

Ch may be brought within the ſame Rule. For the re- 
eftive Clauſe provideth that, « if in ſuch Caſe or other 


{ay or to rob him, or to take and keep him *till he | 


Treſpais according to the Laws of the Land of old | 


i, Tar firſt Clauſe is evidently declaratory of the | 
ommon-Law, it ſhall be adjudged Felony or Treſpaſs 


e Common-Law had not taken Place; and giveth a 
eedy and effectual Remedy to Lords of the Fee who 


[imes, mean nothing leſs than the aſſembling Bodies of 


wed in a warlike Manner in order to effect ſome. Pur- 
pe or other by Dint of Numbers and ſuperior Strength. 


bectiier for Purpoſes of a private Nature, were not 


iy, Tnovon the Statute mentioneth only the Caſes 


„„ [ike 


II. 
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1 DISCOURSE Tx 
CH AP. © ile it hath been adjudged” what are the other i 
| II. Caſes? all Caſes of the like private Nature are, I and 
N hend, within the Reaſon and Equity of the A0. 
[; | Caſe of the Earls of Glouceſter and Hereford, and m 
1 1. Hale 80. other Caſes cited by Hale, ſome before the dun, 


| Sta 
1 1 = "49+ Treaſons, and others after it, thoſe Aſſembies n 
1 200. attended many of them with Bloodſhed and with theq 
1 | | 


dinary Apparatus of War, were not held to be trealy 
able Aſſemblies. For they were not in. Conſtruciom 


Law, raiſed againſt the King or his royal Majeſty, k 


I | for Purpoſes of a private, perſonal Nature, as 


SECT.2. SECT. 2. Upon the ſame Principle and witin 
ns Reaſon and Equity of the Statute, Riſings to mainui 
private Claim of Right, or to deftroy particulur hd 

ſures, or to remove Nuiſances which affected or we 

thought to affect in Point of Intereſ? the Parties aſl 

for thoſe Purpoſes, or to break Priſons in order to re 

particular Perſons without any other Circumſtance 

Aggravation, have not been held to amount to len 

War within the Statute. 

Ap upon the ſame Principle and within the fm 

quity of the Statute, | think it was very rightly held! ea 

1 ive of the Judges, that a Riſing of the Weavers in 
I. Hale“ 143. ahout London to deſtroy all Engine-Looms, a Mach 
I to 7 146. yhich enabled thoſe of the Trade who made uſe of i 
g Angcerſell thoſe who had it not, did not amount tok 
1. ing War within the Statute; though great Outrage 
committed on that Occaſion, not only in Londin but 

x the adjacent Counties, and the Magiſtrates and Pea 
= Officers were reſiſted and affronted. of 


Fon thoſe Judges conſidered the whole Affair met 

as a private Duarrel between Men of the ſame Trade a 
the Uſe of a particular Engine, which thoſe concerned 
the Riſing thought detrimental to them. . Five of the Jud 
'S 2 indeed were of a different Opinion. But the Attorn 
38 General thought proper to proceed againſt theDeten 
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of HIGH TREASON. 


aſures of Government, or to remove evil Councellors 
m about him, cheſe Riſings all amount to levying War 
hin the Statute; whether attended with the Pomp.and 
cumſtances of open War or no. And every Conſpira- 


to levy War for theſe Purpoſes, though not Treaſon 


| thoſe Purpoſes cannot be effected by Numbers and 
en Force without manifeſt Danger to his Perſon. 


ECT. 4. [X$URRECTIONS in order to throw down 
Incloſures, to alter the eſtabliſhed Law or change Re- 


qublic ond general Concern by an armed Force, are in 


krying War. For though they are not levelled at the 
on of the King, they are againſt big royal Majeſty. 
i beſides, they have a direct Tendency to diſſolve all 


ernment too, by Numbers and an armed Force, In- 
ecions likewiſe for redreſſing national Grievances, or 


y ſingle Nation living here under the Protection of the 


umbers, are by Conſtruction of Law within the Clauſe 


o 


rown and royal Dignity. - 


ike Manner to ſurprize the Archbiſhop, who was a 
ivy-Councellor, it being with Drums and a Multitude 
| ihe Number of 300, was Treaſoͤn. 

| THIS is a very imperfe& Account of an Inſurrection 
lich hath found a Place in the beſt Hiſtories of that Time. 


* The Summary p. 13. layeth down a different Rule and 


02 The 


SEC T. 5. Ir was adjudged in the 16. Cur. 1. a Sea- 


2 * 
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$ 0 or impriſon him, or to oblige him to alter his CHAP. 


II. 


thin the Ciauſe of levying War, is yet an Overt-A& 4. St. Tri. 
hin the * other Clauſe of compaſſing the King's Death. 613. 614. 


SECT. 4 


on, to infiance the Price of all Labour or to open all 
Mons, all Rifings in order to effect theſe Innovations of 


ntruction of Law high Treaſon, within the Clauſe 


; Bonds of Society, and to deſtroy all Property and all 


r the Expulſion of Foreigners in general, or indeed of 
ng, or for the Reformation of real or imaginary Evils 
a public Nature and in which the Inſurgents bave no 


cial Intereſt, Riſings to effect theſe Ends by Force and 
vying War. For they are levelled at the King's 


SECT. 5. 


dot great Agitation, that going to Lambetb-Houſe in a 1. Hale 141, 


152, Cro. 


Car. 383. 


Benſtead's 
Caſe. 


each 3. Iuſt. 14. But the Law is miſtaken in thoſe Books. 
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Laud's Diary 


Ruſhworth, 


| Whitlock, | 


Clarendon, - 


Commiſſion under which the Judges ſat w 


DISCOURSE: 

The Tumult happened on Monday the 11th of 1, f 

about Midnight. On the Thur/day following * | 
as 

proceeded upon; and Benftead a Ring. leader by he 

mult was convicted, and Within a very few Day k 


wards executed, . 


IT is not eaſy from the ſhort Note of the Caſe ging 


the Reporters to collect the true Grounds of this Ry 


lution. But the Hiſtory of the Times will enable ys 
form a probable Conjecture concerning them. 

Ox the fifth of May the Parliament was cited 
the general Diſſatisfaction of the Nation. Ang, w 
greatly increaſed the ill Humour of the People, the of 


_ vocation was by a new Commiſſion impowered io cd 


nue ſitting, notwithſtanding the Diffolution of theÞ 
lament. And the Blame and Odium of both tbefe u 
pular Meaſures were laid upon the Archbiſhop. 
On Saturday the ninth of that Month a Paper 
poſted up at the Exchange exhorting the Apprenict 
riſe and ſack the Archbiſhop's Houſe upon the Ma 
following. And accordingly on that very Day an Atte 
was made upon Lambeth-Houfe by a Rabble « f 


_ "Thouſands; with open Profeſſion and Proteſtation, | 


they would tear the Archbiſhop in Pieces. 
IT were to be wiſhed that the full Import of the l 


Poſted at the Exchange, in Conſequence of which the 


tempt was made, had been ſet out: and alſo that vey 
informed what was the Cry among the Rabble at the 

of the Attempt, more than that they would tear the 
biſhop in Pieces. Theſe Circumſtances, could we co 

them, would probably let us into the true Reaſon andl 
tives for the Riſing, and conſequently into the Reaſon 
Grounds of the Opinion of the Judges. For if it d6 
Pear by the Libel or by the Cry of the Rabble at Lan 


Houſe, that the Attempt was made on Account of M 


ſures the King had taken or was then taking at the I" 


Zion as they imagined of the Archbiſhop ; that the RA 


had deliberately and upon a public Invitation attem 


by Numbers and open Force, to take a ſevere Revengt 


the Privy-Councellor, for the Meaſures the Soeren 
taken or was purſuing z if this may be ſuppoſed to be 


DDr 
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I think the Suppoſition is not very foreign, the C H A P. 1 
; 3 and Reaſons of the Reſolution would in my II. 7 
if uon be ſyficiently explained, without taking that lit= 4 
ifing Circumſtance of the Drum into the Caſe. :# 


Un ſuch a Suppoſitions the Caſe came within the Rea. 

'f Talbots Caſe 17. R. 2, cited by Hale. And Ii. Hale 139. 
'k too within the Rules laid down in the two prece- 140. 260. 
Scion. But without the Help of ſome ſuch Sup- 265. 

won, | fee nothing in the Caſe as ſtated by the Re- 

U which can amount to High Treaſon. 


NCT, 6. Eur a bare Conſpiracy for effecting a8 EC T. 6. 
ing for the Purpoſes mentioned in the two preceding 

ons and in the next, is not an Overt-Act of com- 

ng the King's Death. Nor will it come under any 

cies of Treaſon within the 25. E. 3. unleſs the Riſing , Hale 132. 
ged. And in that Caſe the Conſpirators as well as 85 33. 
AQtors will all be equally guilty: For in High Trea- 

of all Kinds, all the Participes Criminis are Principals. 

7 mult be admitted that Conſpiracies for theſe Pur- 

s have been adjudged Treaſon. But thoſe Judgments 

re founded, on the temporary Act of 13. EHliz. which 

de compaſiing to levy War, declared by printing, 

ling, or adviied ſpeaking, high Treaſon during the 

eof the Queen. 1 7 3 

HERE was an ACtin the 13. Car. 2. to the ſame Pur- Keiling is, 
ſe on which ſome Proſecutions were founded; but that zo, : 
expired with the Death of the King. 


ECT. ). Tux Caſes of Damaree and Purchaſe for 


SECT. 7, 1 
* 7. if ; 7 
3 


b ſrcying the Meeting-Houſes of Proteſtant Diſſenters, . {78 

; ing the laſt in Print that have come in Judgment up- . 168 

e bogrine of conſtructive levying War; and hav- 9 
been ruled upon Conſideration of former Precedents, 1 


ſtat them ſomewhat largely from the printed | : 
als, | Wi - | 
| uE Indic ments charged that the Priſoners withdraw-gee 8. ge. 
their Allegiance &c. and conſpiring and intending to Tri. 218. 
ud the Peace and public Tranquillity of the King- to 285. 

did tratterouſly compaſs, imagine, and intend to le- | 
ad raiſe War, Rebellion, and Inſurrection againſt the | 4 Ji 


A 2. 
— 


ben nin the Kingdom: and that in order to com- _ 7 


x 
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C H AP. pleat and effect thoſe their traiterous Intentions 150 
II ginations, they on the Day of * 
with a Multitude of People to the Number of * 


eld and arrayed in a warlike Manner &c. then auc 10 
gn] Soong . did traiteroufly ordain, pen 
and levy War againſt the Queen, againſt the Dis 
their Allegiance &c. „„ 
IX appeared upon the Trial of theſe Men, wig 
attended in the Students Gallery * at the 01g Buyh, ö 
upon the 1. March 1709 during Dr. Sacheverells'7; 
the Rabble who had attended the DoQtor from Weſt 
ſter to his Lodgings in the Temple, continued together 
ſhort Space in the King's Bench Walks, crying among 
ther Cries of the Day, down with the Preſbyterian, 1 
Ar length it was propoſed, by whom it was not kon 
to pull down the Meeting-Houſes, and thereupon 
Cry became general, down with the Meeting-Hmſe; i 
ſome Thouſands immediately moved toward a My 
ing. Houſe of Mr. Burges a Proteſtant Diſſenting Mi 
ſter; the Defendant Damaree, a Waterman in the Que 
Service and in her Livery and Badge putting himſelf 
the Head of them, and crying come on Boys, II lud y 
down with the Meeting-Houſes, They ſoon demoliſh 
'S Mr. Burges's and burnt the Pews, Pulpit, and oh 
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. Materials in Lincoln's Inn Fields. After they had fil . 
1 ed at that Place, they agreed to proceed to the ri CT] 
in Ibe Meeting-Houſes. And hearing that the Guards 0 3 


„ coming to diſperſe them, they agreed for tbe greterDj 
; patch to divide into ſeveral Bodies, and to attack differ 
| 1 | Houſes at the ſame Time. And many were that Night 


1 Part demoliſhed and the Materials burnt in the Stre ke 
1 Tur Priſoner Damaree put himſelf at the Head df hy 
i Party which drew off from Lincoln's Inn Fields ad 5 
RK |  moliſhed a Meeting-Houſe in Drury-Lane, and burnt ; 


Materials in the Street; flill crying they would f 
them all down that Nigbt. f 


* This little Circumſtance is mentioned for the Silt 
8 the Students of the Inns of Court; who coming prop 
3 | habited in Students Gowns have a Right to the Uſe at 
8 | middle Gallery on the Left Hand of the Court duringh 
1 Trials. The Officers who make Money of the Gallen 
have ſometimes behaved with Rudeneſs towards the Student 
but the Court upon Complaint hath conſtantly done id 
Juſtice. I 9 | 10 
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OF HIGH TREASON. 
Vull | 
Priſoner Purchaſe who had not, for aught appeaed, 
" before concerned in the Outrages of that Night, 

eup to the Fire very drunk; and with his drawn 
u in his Hand, encouraged the Rabble in what they. 
e doing. And. incit-d them to reſiſt the Guards Fed 

ethen juſt come to the Fire in order to diſperſe the 
leude. He likewiſe aſſaulted the commanding Of- 
W. ith his drawn Sword, and ſtruck ſeveral of their 


e te Guards cried out to the Rabble behind him, 
2%, L. loſe my Life in the Cauſe, I will fight 
»0x the Trial of Damaree the Caſes referred to be- 
in Sect. 4. and 5. were cited at the Bar, and all the 


Iment. For here was a Riſing with an avowed Inten- 


0 to demoliſh all Meeting-Houſes in general; and this 
ent they carried into Execution as far as they were 
N e. If the Meeting-Houſes of Proteſtant Diſſenters 
deen erected and ſupported in Defiance of all Law, 
eng in order to deſtroy ſuch Houſes in general 


th regard to the demoliſhing a Bawdy-Houſes. But 
ce the Meeting-Houſes of Proteſtant Diſſenters are by 
 Toleration-A& taken under the Protection of the 
v, the Inſurrection in the preſent Caſe was to be con- 


n Act, and an Attempt to render it ineffeQual by Num- 
and open Force, „ ä | 8 
dment of Death as in Caſes of High Treaſon. 

bor he was pardoned and ſoon afterwards reſtored to 
Badge and Livery, which he wore to the Death of 


have the Dawn of their Adminiſtration ſtained with 
e Blood of one of Doctor Sacheverell's ableſt Advocates, 
Wrru regard to the Caſe of Purchaſe, there was ſome 
werſuy of Opinion among the Judges preſent at his 
al: becauſe it did not appear upon the Evidence that 


lat the pulling down any of the Houſes, or any ways 
| | O 4 active 


rr e 


_ es with the ſame Weapon. And then advancing 


Ires preſent were of Opinion that the Priſoner was 
ty of the High Treaſon charged upon him in the In- 


ACCORDINGLY Damaree was found Guilty, and had 


uld have fallen under the Rule laid down in HKeiling K 


ned as a public Declaration by the Rabble againſt 


bad any Concern in the original Riſing, or was pre- 


rr 
0 ; | OY 
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« the Materials of this Houſe were burrng, CH A P. 


II, 


eil. 70, 


Queen. Her Majeſty's new Adviſers did not chooſe 
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CHAP. 


II. 


8. St. II. 
552. tO 557. 


_ againſt the Queen. 


MECT. $. - 
Rebellion, or with Enemies in Adds of Hoſtility, wil 
make a Man a Traitor: in the one Caſe within the 
Clauſe of levying War, in the other within that of a6 


ie. And therefore if an original Force be proved, 7 


joined them, and encouraged them to proceed, and if 


| *, N 
DISCOURSE 1 
2 Jivein the Outrages of that Night; except his B 
viourat the Bonfire in Drury-Lane, whither he ad 
mereAccident, for aught appeared to the contrar 

Tax Jury therefore by the Direction of the G | 
fourd a Ipecial Verdict to the Effect already mente 

UroN this ſpecial Verdict, which in Subſtance todd 
in che whole Tranſaction on the firſt of Marth 
Judges unanimouſly reſolved, that for the Reaſon; 1 | 
tioned at Damaree's Trial, he and the others concem 
with him in the demoliſhing and rifling the Meet 
Houſes were guilty of High Treaſon in levying Wy 


As to the Caſe of Purchaſe, Chief Juſtice Tyay 
Juſtice Powell and Baron Price were of Opinion that up 
on the Pacts found, he was not guilty of the Charge 
the Indiament. But all the reſt of the Judges Gia 
from them. Becauſe the Rabble was traiterouſly aſen 
bled, and in the very Act of levying War when Puruf 


ſaulted the Guards, Who were ſent to ſuppreſs then 
All this being done in Defence and Support of Perla 
engaged in the very Ad of Rebellion, involved him in th 
Guilt of that Trealon in which the others were & 
gaged. 555 

THIS Man likewiſe was pardoned, His Cafe in Poi 
of Law and of real Guilt too, came far ſhort of Di 
marec's. | 25 | | BT? 


SECT. 8. Tux joining with Rebels in an Add 


hering to the King's Enemies. But if this be done to 
Fear of Death, and while the Party is under actual For 
and he taketh the firſt Opportunity that offereth to mais 
his Elcape, this Fear and Compulſion will excuſe him 
It is however incumbent on the Party who maketh Fe 
and Compulſion his Defence, to ſhew to the Satisfaction 
of the Court and Jury, that the Compulſion continued 
Curing all the Time he ſtaid with the Rebels or Enemies 

1 will not ſay that he is obliged to account ſor eve 
Day, Wcek, or Month. That perhaps would be impoll. 


the 


6 r 
© G - * * * 
23 23. . el 1 ke: ng 9 148 Ko I 1 
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OF HIGH TREASON. 


e and was prevented z or that he did get off and was 


ofble to ſtate with Preciſion but when proved ought 
weigh with a Jury, that an Attempt to eſcape would 
e been attended with great Difficulty and Danger; /o 
t ufon the whole He may be preſumed to have continued 


Ul Furce or car of immediate Death, theſe Circum- 
and others of the like Tendency proved to the 
-2i0n of the Court and Jury, will be ſufficient to 
cuſe him. > OR | „ 

Bur an Apprehenſion though ever fo well grounded, 


l wing Houtes burnt or Eftates waſted or Cattle de- 
fe yell or of any other Miſchief of the like Kind, will 
nM cxcuſc in the Caſe of joining and marching with Re- 
or Enemics. TY 


munition or other Neceſſaries will Prima Facie, make 


lupertor Force and exact Contributions, or live upon 


ace, tis che only Law then ſubſiſting. And Submiſſi- 


public Evil. | . „ 
Arp the bare ſending Money or Proviſions (except in 


ae [uit excepted) or ſending Intelligence to Rebels 
ens, which in moſt Caſes is the moſt effectual 
1 that can be given them, will make a Man a Traitor, 
10 


wgh the Money or Intelligence ſhould happen to be 


f kercepted, For the Party in ſending did all he could; 
e Tea was compleat on bis Part though it had not 
6 F Left he iitended. | . | 


Tar Caſcs cited in the Margin did not in Truth turn 


* Theſc Points were ſo ruled in the Caſe of M*Growther 
. of many 0! the Scotch Priſoners on the Special Commiſſion 
urry. A? 1546. V. the Report. 82 
0 ruled by the ſudges aſſembled in January 1907. in 


. And by the Court of B i 
br ure Gf B, K 77. 31. G4. 1 th 
_ Rule 


eee Nee 


del back, or that he was narrowly watched, and all 
Nes guarded; Or from other Circumſtances, which it is 


wo ther g bis Mill, though not conſlanily under an 


Foxx154i%6 Rebels or Enemies with Money, Arms, 
Mana Traitor. But if Enemies or Rebels come with 


e Country at free Quarter, Submiſſion in theſe Caſes 
rot criminal, For flagrante Bello the Jus Belli taketh 


3a Point of the higheſt Prudence to prevent a great- 


£7 upon the Rule here laid down, though I think the 


eaſe of 1}/3/7 1am Gregg. MSS. Tracy, Dod, Price and Den- 
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II. 


Prifoner can new, that he in earneſt attempted to eſ- CHA P. 
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„„  D1$COUnN i 0 
C H A P. Rule may very well be ſupported. For Ge Par ind 
| II. for compaſſing the Death of the Queen, and al 71 
J -. ring to ber Enemies; and Henſey's Indictment wa nd 
| Seck. 4. 6. fame Form, and fo was Lord Preſton's cited in the 
| 


Chapter. And the writing and ſending the Letter 
Intelligence, which in the Caſes of Greg and Henley u 
flopped at the Poſt-Office, was laid as an Overt-Ad erh 
the Species of Treaſon. So that admitting for ami 
ment's Sake, which is by no means admitted, that i 
not an Overt-Act of Adbering, ſince the Letters no 
came to the Enemy's Hands and conſequently no 4% 
Comfort was actually given, yet the bare writing u 
ſending them to the Poſt-Office in order to be deliver 
to the Enemy was undoubtedly an Overt-A& of f 
other Species of Treaſon. In Greg's Caſe the Judged 
reſolve that it was an Overt-Act of both the Specis if 
Treaſon charged on him. And in Henſey's the C5 
adopted that Opinion and cited it with Approbation,! 
_ TnovcH the Caſes of theſe Men were in Subſt 
the ſame, the Charge againſt them varied in one Pai 
_ cular. Greg's Indictment chargeth that the Letters we 
ſent from the Place where the Venue is laid Into Parts 
yond the Seas (ix Partes Tranſmarinas ) to be deliveredt 
| the Enemy. Henſey's, with much greater Propriey 
th | and agreeable to the Truth of the Caſe, chargeth thi 
{1 the “Letters were ſent from the Place where the Ye 
| | 5 is laid, to be delivered in Parts beyond the Seas toth 
„ Enemy. As the Letters never went abroad this vag u 
doubtedly the ſafer way of laying the Charge. 


„„ ren NK. e . + aha Rs... SLAC eas oi Ds Gets A ADS eb ee x06 
* av = * 44 * _ 2 . . * a aro . 


e 
„ - 


| ' $ECT.g. SECT. 9. Aw Aﬀembly armed and arrayed in 
Salk. 635. warlike Manner for any treaſonable Purpoſe is Bellun 
bY St. III. 37-vatum, though not Bellum percuſſum. Liſting and mare 
3 LE 


ughat 


F ST Hoo ry DA, Sans oenrrnwwnn ee 
. — 26 PW 3 — * 


ing are ſufficient Overt- Acts without coming to a B 
* c or Action, So cruiſing on the King's Subjects unde 
Caf. ams French Commiſſion, France being then at War with Me 
| ® was held to be adhering to the King's Enemies, toit | 
11 no other Act of Hoſtility was laid or proved. 6 
| | e ® Creg pleaded guilty to his Indictment and was execu 
® | Zee ſome Account of him in Burnet's Memoirs 2d Vol. 
111 497+ | 
+ CEO SEC 
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FT. io. ATTACKING the King's Forces in Op- If 
bo j his Authority upon a March or in Quarters is e-orOT. 
ing war againſt the King. But if upon a ſudden Quar- 
om ſome Affront given or taken, the Neighbour- 
ould riſe and drive the Forces out of their Quar- 
« that would be a great Miſdemeanor, and if Death 
ul enſue it may be Felony in the Aſſailants: But it 
| not be Treaſon, becauſe there was no Intention a- 
ft the King's Perſon or Government. Mo 2 


CT. 11. HoiDiNG a Caſtle or Fort againſt theSECT. 11. 
ng or his Forces, if actual Force be uſed in order to keep 
ſeſſun, is levying War. But a bare Detainer, as ſuppoſe 

futting the Gates againſt the King or his Forces, 

eth will not amount to Treaſon. But if this be done 206. 
federacy with Enemies or Rebels, that Circumſtance 

| make it Treaſon ; in the one Caſe under the Clauſe N 
adhering to the King's Enemies, in the other under that 
levying War, So if a Perſon having the Cuſtody of a 1. Hale 168, 
iſle or Fort deliver it up to the Rebels or Enemies, by 69. 
uchery and in Combination with them, this is high Trea- 185 

within the Act: in the former Caſe tis 


evying War, 


the latter *tis adhering to the King's Enemies. But 
ere Cowardice or Imprudence, though/it might ſubject 


ommander in ſuch Caſe to Death by the martial Law, 
ll not amount to Treaſon, | 


SECT, 12. STATES in actual Hoſtility with us, S ECT. 12 
ough no War be ſolemnly declared, are Enemies with- | 
the Meaning of the AM. And therefore in an Indĩidt- 
ent on the Clauſe of adhering to the King's Enemies, it 
ſofficient to aver that the Prince or State adhered to is © 
Hemp, without ſhewing any War proclaimed. And the 
it, whether War or no, is triable by the Jury; and pub- 
Notoriety is ſufficient Evidence of the Fact. And if 
e dubject of a foreign Prince in Amity with us, invad- 
iheKingdom without Commiſſion from his Sovereign, 
eb an Enemy. And a Subject of England adhering to 
nA Traitor within this Clauſe of the Act. Or if an 
1 Alien 


thout any other Force from within, Lord Hale con- , Hale 146. 


SECT. 13. SECT. 13. In Proſecutions for theſe Tat F 


3 Tri. 21. 22.Overt-ACt of the Treaſon muſt, as I have already d 
| Vaughan's ſerved, be charged in the Indictment and proved, Thilif 


Keil. 20. 
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2 Vent. 316. And therefore it will not be ſufficient to alledge gener 


and Vaugh- ly that the Defendants did levy War or adhere, But 
an's Caſe, 


b 


. ͤ 


CH AP. Alien Amy aQteth in an Hoſtile Manner againſt u on 
Il. a Commiſſion from a Prince or State at Enmit 


. 1 j with uy 

St. Tri. be is an Enemy within the Act. And adhering wh 
r is Treaſon within this Clauſe. 1 | 
Caſe. Salk. So if a Subject of England maketh actual Wat cn th 
7 King's Allies engaged with him againſt the Com 
Wo Tri. Enemy, as was the Caſe of the States General in w 
aughanu's Wars againſt France in the Time of King Willa a 
Caſe. the late Queen, this is adhering to the King's Enemiee 
though no Act of Hoſtility is committed againſt the Kin 

or his Forces, . For by this the common Enemy i 

| ſtrengthened and the King's Hands are weakened, 


well as for that of compaſſing the Death of the King, uf 


Caſe. Salk. 


Rule is grounded on the Words of the Statute, which 
634. 8. c. 


being a declaratory Act muſt be ſtrictly purſued, The 
3 Words to this Purpoſe are © Where a Man doth com- 
8. 1. © © paſs, &c.—or if a Man do levy War againſt our Loi 
FE © the King in his Realm, or be adherent to the Kingy 
„ Enemies in his Realm giving them Aid or Comfot 

&« in the Realm or elſewhere, and thereof be [prmubl 
b ment, i. e. upon full Proof] attainted of open Deed. 


in the former Caſe it muſt be alledged that they did a 
ſemble with a Multitude armed and arrayed in a warlike 
Manner and levyed War. And in the latter, Acts of Ad 
herence muſt be ſet forth. e | 
5 Bor the particular Facts done by the Defendanisory 
Detail of the Evidence intended to be given need not be 
ſet forth in either Caſe. The Common-Law, as | hae 
already ſaid upon a like Occaſion, never required thi 
Exactneſs: and the Statute of King William doth nt 
7. W. 3. make it neceſſary to charge particular Facts, where 
was not neceſſary before. This was agreed by the Judge 
at a Conference on the Caſes of Damaree and Purchaſe 
before cited. MSS. Tracy and Denton. And in tit 
Caſes of Benſtead, and Meſſenger and Vaughan before cr} 
ted, and of the Perſons concerned in the Rebellions of 
1715 and 1745, it was not thought e Ha 
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CHAP. I 
bY RNs Ne anda III. | 1 


C HA F. III. 


chin the 42 1 5 10e N. William Ill. for regu | 
latin 7 rials it Cafes Y 17 eaſon and miſprifion OY 3 | 
of Treaſon. | 5 95 1 ö | 


[HOP Burnet ini us that this AC: paſſed Batet v. 2. 
5 after a long Struggle, contrary to the Hopes and 141. 143. 
ecation of the Perſons then at the Head of Affairs. * 

The Deſign of it,“ he ſaith, “ ſeemed to be to make 

Men as {ale in all treaſonable Practices as poſſible. 
dis is a grievous. Imp utation on the Perſons who Ne 
arded the Bill in * Houſe of Parliament, and might 
we been ſpared, But I believe it was the Language of - 
any, and the Opinion of ſome ot the Party with which 
he Biſhop food connected.” _- 
Hay the Bill required two Witneſſes to the Gm Fact 
the ſame Time, as his Lordſhip faith it did, it would 
deed have rendered Men very ſecure in treaſonable 
Indices: but then it will be difficult to reconcile this to 

hat he faith in a few Lines afterwards, For after ſet- 
ig forth the Subſtance of ſome of the principal Clauſes, 
ricularly that relating ta two Witneſſes to the ſame 
it at the fame Time he addeth, “ all theſe Things 
were in (hemſelves juſt and reaſonable : and if they had 
been moved by other Men and at another Time, they 
' would have met with little Oppoſition.” 
Tur Bill did not come to the royal Aſſent during the 
ſon it was brought into Parliament. For the Cla auſe 
Wich requireth that all the Peers ſhall be ummoned 
Mn a Triai of a Peer for Treaſon or Miſpriſion of 


thi reaſon, a Proviſion founded in ſound Senſe and ſtrict 
15 Juſtice, was added by the Lords: and the Bill with that 
e it imendment ſent back to the Commons, who difagreed 

iges * Amendment: and ſo the Bill dropped for that 

baſe! 


lxa ſubſequent Seſſion the Commons ſent up their own 
Bil ayzin, and the Lords added their Clauſe, which, ſaith 
7 Hiſtorian, ** was not eaſily carried; for thole who 
' Wiſhed well to the Bill looked on a as a Device to loſe 

00 it 


222 DISCOURSE, 

5 CH AP. it, as no doubt it was, and therefore oppoſel i 
tt < « contrary to the Hopes of the Court the * 
1 A® 169g. © were ſo deſirous of the Bill, that when it came 


is Kenner's Hiſt.““ to them they agreed to the Clauſe. And ib the 
7 Id Vol. 699. paſſed and had the Royal Aſſent “ 
„ 7. SOME Reflections might be made upon the dyn 
| Faction which poſſeſſed both Sides, in this Compei 
of Parties, but I forbear. And proceed to offer z 
Obſervations on the ſeveral Parts of the Ad. 


| SECT. 2 SECT. 1. Mr firſt Enquiry will be, what Tre 
"Ft 5 he are within the A&, and how the Law ſtandeth with 
1 gard to thoſe that are not. By the general Te 
[ þ the Act it extendeth to ſuch High Treaſons only whe 


by © any Corruption of Blood may or ſhall be mak 
7: the Offender or his Heirs and to the Miſpriſay 
4 es « ſuck 'Treakons,? 
1 IR firſt and ſecond Sections are expreſly confine 
thoſe Treaſons, and the Miſpriſion of them: and al 


1 other Clauſes; except thoſe relating to the III 
i Peers, and to the Rejection of Evidence of Overt 
[3 | : not laid in the Indictment, uſe Words of plain Refer 
0 dE IN to the Treaſons mentioned in the firſt and ſecond dec 
1 And the 13th Section expreſly excludeth the Treaſon 
15 Counterfeiting his Majeſty's Coin, the Great Seal,Ph 
# Seal, Signet, and Sign Manual, : 

3 I xx Caſe of Petty Treaſon therefore ſtandeth ij 
* the Foot it did before this Act, and fo do the Tre 


that are expreſly excluded. And all the Treaſons cl 
ted by AQts ſaving the Corruption of Blood ſtand li 
wiſe on the fame . 
Tux Statutes ſaving the Blood are, 5 Eliz. e. 1. 
10. 11. 12. concerning the Papal Supremacy, 5 Ei 
11.—18 Eliz. c. 1.——8, 9 W. 3. c. 25. and | 
16 Geo, 2. c. 28, touching the Coin. I do notre 
teQ any more of that Kinde. 


SECT. 2. SECT. 2. Hav mentioned theſe Ads ſaving 
Corruption of Blood, I will take Notice of a rematkal 
Difference in the wording of them, though ſomething 
reign to the preſent Enquiry. They all agree in wy 


r ae, oa BE Es IIS K —— Af 
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OF HIGH TREASON. 


that ** NO 


= 7 the Offender.” Theſe Words are omitted in 
10 0 l Villa, and in that of GEOROE 2d 


405, the Lands of the Offender will be forfeited 
be Crown, though the Blood of the Heir-remaineth 


orrupted. 3 


Mood preſerveth the Deſcent to the Heir; becauſe in 
Caſe the Lord of the Fee becometh intitled by way 


ea there can be no Eſcheat. But in the Caſe of High 


er the Land is holden, propter delitium tenentis. And 


uph the Blood of. the Heir is ſaved. - 


113 Diſtinction was taken in a Cauſe in the Exche- 
rin May 1709, between Kirton (a Truſtee for Baron 


the 8th and gth of King William. Baron Lovell got a 
nt from the Crown of this Leaſe. It was held by 
rd and Bury, Price diſſenting, that this Leaſe was 
ſeited.to the Crown, and decreed accordingly. And 
, 1709, the Decree was affirmed in Parliament 


i, who was abſent, and Powell who diſſented. Trevor 
[Tracy held that there is no difference between ſuch 
aſe and an Eſtate of Inheritance; for the Heir under 


[moſt of the Judges confined themſelves to the Caſe 


Benefit of this Act is to be extended to all Treaſons 
ing Corruption of Blood created by Subſequent Alt, 


| therefore with Regard to the Treaſons created by 


« the Caſe of Felony, a bare ſaving the Corruption 


nere Eſcheat, propter defectum Sanguinis ; and confe- 
ntly while the Blood of the Heir remaineth uncor- 


caſon the For feiture, ſometimes but improperly call- 
the Kaya! E/cheat, accreweth to the Crown of whom- 


Le the Offence is not purged by ſuch ſaving Clauſe 


al) and Horton and others. One Horton had a Leaſe 
im and his Heirs during three Lives, and was attaint- 
for one of the Treaſons touching the Coin created 


Advice of all the Juſtices of both Benches, except 


ha Leaſe taketh by Deſcent, to which Powell agreed. 


wherein 
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but the Acts of Queen Ei. go further and pro- C HAP. 


„ forfeiture of Lands ſhall be but during be III. 


a fteehold Leaſe; and would not give any Opinion MS, Tracy, 
regard to an Eſtate of Inheritance. and Salk. 85. 


SECT. 3. A Queſtion may poſſibly be made whether E CT. 3. 


+ 


N. r 2 
. 
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224 DISCOURSE I 
CH A P. wherein the Benefit of the Act is not ſaved ) 0 
III. Proviſoe: becauſe the Legiſlature, which i; 11. 
do nothing in vain, hath in ſome Inſtances : 
9. W. 3. c. 1. 3 made ey 
3. 4. Ann. c. Proviſion for that Purpoſe. I ſhould not haye ment 
NF 14. tis as a Matter of Doubt, if Lord * Hals bad ut 
1 ſimilar Cale, I mean touching the Extent of the gun 
Ft of E. 6, entertained a doubt grounded on the fame] 
ſumption. For my Part, I think the Beneft of iy 
ought to be extended to Profecutions for all Many 
high Treaſons, working Corruption of Blond and not wi 
the Exceptions, though created by AQs ſubſequent i 
The Words of the Act take in every poſſible Caſe; a 
& and every Perſon or Perſons that Shall be accu 
| « indicted for high Treafon, &c.” the Principle 
* Views upon which the Legiſlature proceeded, a; they 
| 1 ſet forth in the Preamble, will goverg every future 
| 
| 


40 


under the like Circumſtances. And the known Rull 

Conſtruction oblige us to conſtrue an AR fo bene 

as liberally as may be; that is, to extend it as far a 

Letter, and eſpecially the viſible Scope and Intent 

a Js” EET 

4388 ' ARGUMENTS founded on a general Preſumptiondf 

I: Wiſdom and Circumſpection of the Legiſlature a 

| will and ought to have their Weight. It hath been 

' and many 'Times with great Propriety, that the mal 
1 1 ſpecial Proviſion in certain Caſes by ſtatute implicth 

| | |. | the Law had not before provided for thoſe Caſes; fi 
i | Parliament doth nothing in vain, This is a good gt 

Rule, but it is very well known not to be univen 

true. But admitting it was fo, yet many valuable 

_ © Poſes, which Wiſdom and a juſt Concern for the pl 
| Welfare will ſuggeſt, may be anſwered by an ei 
| Proviſion, not in itſelf of abſolute indiſpenſible Nectl 
| | ſometimes for removing Doubts where different Op 
| have been entertained; and at other Times out of al 
| dant Caution for obviating Doubts that poſſibly mt 
rife, The Inftances of both Kinds are numerous 

| need not be mentioned in this Place. One I will 
tion becauſe it cometh very near to the preſent e 

and naturally falleth into a Diſcourſe concerning 1 
in Caſe of high Treaſon, © SANE 


| ö 3 * See 1, Hale 297. 324. 2. Hale 287, 283, the learned 
Wi wor ſpeaketh with great Uncertainty upon the Quell, 
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oſibly be. it is a conſtitutional Right recognized 
. Charta, And yet we find ſpecial Savings of 
ieh of Peerage in many of the Acs of Parliament 
ing new Treaſons about the Time of the Reforma- 
nd down to the Reign of James the Firſt. Though 
of thoſe Acts had before declared, that the Offen- 
being convicted according to due Courſe of Law, ſhall 
- and forfeit & c. which rendered an expreſs Proviſi- 
wing the Rights of Peerage quite needleſs. -. | 


” 
* ” 


boſe Days Tools of Power capable of arguing) that c. 1. 
Privilege being founded on immemorial Uſage, could 


dy take Place with regard to . T reaſons created within 
no: of Memory. They might, I fay, poſſibly be in- 
ir oF to obviate that Doubt. And with better Colour 


aw and Rea ſon, they might be inſerted: in the Sta- 
for the Trial of Treaſons committed in foreign Parts 
n the high Seas; in order to take the Caſe of Peers 
of the general Words, by which new Juriſdictions 
nown to the Law with Power to hear and determine 
| Offences were created. But even in thoſe Caſes. 
dring was in my Opinion quite unneceſſary unleſs 
ray of abundant Caution, though I confeſs Stanford 


enti 


ono 
e aly 
een! 
e mal 


eth 


5 ny I contels & 
ee aſſage laſt referred to in the Margin th: 1keth o- 
nnen rie. For conſtitutional fundamental Rights will not 
able! 


brogated by general. Words in Statutes made for ſpe- 
Purpoſes. VV | 
Tis plain that the Legiſlature in ſucceeding Times 
cit the ſaving Clauſe unneceſſary in any Caſe whatſo- 
For it is not inſerted in one Act now in Force creat- 
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r Privilege of Peerage in thoſe Caſes is a Right as CHA P. 
"fall known and as well eſtabliſhed as any Right III. 


urs k Savings might poſſibly be inſerted out of abun- Stanf. pi. 
Caution, let it ſhould be argued (there were I doubt Cor. L. 3. 


anew Treaſan, ſince the Revolution.“ Though ing. W. 4 75 
of them Proviſion is made for the Trial of ſuch 13. 14, W. 


xrou alons in; any County within the Kingdom, if perpetrated 3. 3. 
% ; reign Parts. And in the Clauſe inſerted in the 7th of 3- 4. An. 14. 
ent 


The temporary Acts againſt Mutiny and Deſertion made 
Keen Anne's Lime have Clauſes ſaving the Rights of Peer- 
"ith regard to the Offences made Treaſon or Felony by 
Ads. And alſo for giving the Benefit of the 7th of King 
an to all Perſons upon Trials. for ſuch Treaſons. 


ned 
eſtion 


a une lor the Trial of foreign Treaſons and Trea- 17. Gee. 2. 
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a - DISCOURSE: T 

CH A P. ſons committed on the high Seas in the Court of Tf; 
1 ry in Scotland or by ſpecial Commiſſion; in Conn 
to the Statutes of H. 8. made for that Purpoſe ten 
no Saving of the Right of Peerage. But had the 10 
Ef | been judged abſolutely neceſſary it would have bee 
| ſerted in every AQt creating a new Treaſon, and M 
all in that I laſt mentioned; and likewiſe in ever, | 
creating a new Felony. For new Felonies and new I 

ſons ſtand in this Reſpect upon the ſame Foot. 
Bu Parity of Reaſon I conclude that if the Legiſay 
| had thought it of AbJolute Neceſſity to fave to the duh 
{| buy ſpecial Proviſo the Benefit of the Act now under) 
1 ſiideration, ſuch Proviſo would have been inſerted int 
3 15 ry Statute creating new Treaſons ſince that Time. | 
1 3 the Acts of the 9. W. and 3. 4. Anne before refer 
= | are the only Acts now in Force wherein I find it to l 

been done. : FE 


th „ 


- 292 
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Scr. 4 SECT. 4. Wnt I ſay that the Statute extendel 
2 0 ſuch high Treaſons only which work a Corruption 
Blood, I would be underſtood to mean ſuch Tre 
. where the Corruption of Blood 7s not ſaved by Sia 
3 For if high Treaſon ordinarily working Corruption 
Þ Blood (as all high Treaſon doth where the Blood i; 
ſaved by ſpecial Proviſo,) if ſuch Treaſon be commi 

on the high Seas, the Defendant in a Proceeding dire 

1 | by the Statute of H. 8. will be intitled to the full Ben 
Salk. 85. of this Act; notwithſtanding it hath been doubted 
** 1. Hale 354. think without juſt Grounds, whether a Corruption 
3555 Blood is wrovght in that Proceeding.” 
{| SECT. 5. SECT. 5. Bzror I conctude this Enquiry touch 
| Boney the Extent of the Stzrute, I will juſt mention the Offe 
| 1 of importing Money counterfeit to the Similitude oh 
; 


44. IHE ERS... „ i. e 
* 
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liſb Coin counterfeiting foreign Coin legitimated by! 

dlamation, and of importing ſuch Coin. Theſe Treag 

work a Corruption of Blood, and as ſuch are brought uf 

S | in the general Purview of the Act; and do not come V 
7. "= in the Letter of the Exception which in the Caſe of 
| mentions only the Offence of counterfeiting his Maleh 
3 Coin. Whether this beneficial Law ſhall be extend 


OF HIGH TREASON, 227 
. Treaſons, or whether by the Rule of Congruity CH AP. ö 
hall ſtand upon the ſame Foot with the Offence of III. 1 
erfeiting the Coin of the Kingdom, as in ſome Ca- — 

e Treaſons concerning the Coin do; theſe Queſti- 
will be very fit to be conſidered whenever the Caſes | 
| happens which probably will not be very ſoon. 
ox Proſecutions for the firſt of thole Offences have 
1 ve-y.rare : and for the others there can be none, as 
nos ſtand at preſent, 'till the Crown ſhall be adviſed 


lh ecitimate ſome Species of foreign Coin. I know of | 
Wy crow current among Us that is legitimated, and moſt | 1 
10 ably cone will. For if the Offences of counterfeit- Il 
4 and diminiſhing foreign Coin and of importing ſuch | 
„ ncrfeit and diminiſhed Coin, which are great Evils, 


Gaily grow ing, were made more penal than they are 
reſent, I know of no good End that could be anſwer- 

by legitimating any Species of it; on the other Hand 
eſe great Inconveniencies that would attend it. 

V to the Treaſons which are not within the AQ, I 
be very ſhort in this Place. Petty Treaſon is intit- 

to the Benefit of the Acts of the iſt and 5th of E. 6. 


I ar as concerns the Point of Evidence; and by 1. 2. c. 10 
1 4 and Mit is intitled to a Trial according to the due 


ure and order of Common-Law. : The. Treaſon 
ied by the 5th of Eliz. already mentioned ſtandeth in - 
btheſe Reſpects upon the fame Foot. 13 
ur other Treaſons not comprehended in the general 7 
nds or excepted, relating to the Coin and the Seals 

are hkewile intitled to a Trial according to the due 
urle and order of the Common-Law, and to all the 
ſamages incident to that Method of Trial, which will 
tereafter more particularly mentioned. : 
Tnow proceed to the other Parts of the Ack. 

ſhall not conſider the ſeveral Clauſes in the Order 
and, but as far as I can, I will range them under 
blowing Heads. What Privileges the Priſoner is 

led to, and what is incumbent on him previous to the 

nd what during the Trial. The Clauſes which 182 
vt fall under theſe Heads will be laſt conſidered. Wh 
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2128 DISCOURSE | 
i. CHAP. SECT.6. Tux Priſoner is to have a Copy of 
M III. whole Indiftment, but not of the Witneſſe, Nat 


JECT. 6, five Days at leaſt before the Trial in order to enah 
to adviſe with his Council thereupon, to plea we: 


in his Defence; his Attorney or Agent or any Perſon q 

# behalf requiring the ſame, and paying reaſonable i. 

# for the Writing thereof, not exceeding 51. for the ( j 

5 of any one one Indictment. (Sec. 1.) 

= AND it he deſireth Council, the Court Where he i 3 

N | be tried or any Judge thereof, ſhall immediately 

x requeſt aſſign him ſuch and ſo many Council, note 

TH. ing two, as he ſhall defire : and ſuch Council {hall | 

3:88 free Acceſs to him at all ſeaſonable Hours. (Ibid,) | 

1 He ſhall likewiſe have a Copy of the Pannel f 
| | Jurors who are to try him duly returned by the She i 
* and delivered to him two Days at leaſt before his T 
' 3 And he ſhall have the like Proceſs to compel! his M 
[ | neſſes to appear at the Trial for him, as is uſually gy 7 
1 ed to compel Witneſſes to appear againſt Prien WM 
ft the like Caſe, (Sea. .7) 1 | 
J. An. c. 21. Tue jth of the late Queen, whenever it ſhall H 
1 take Effect, will make ſome material Alterations in WM 
116 Law touching Copies of the Indictment and Pan 
1 And therefore before I conclude ſome Notice ſhall 

| | | taken of it. 3 | 3 

vil Ar Common-Law no Priſoner in capital Caſe; 1 
(38 intitled to a Copy of the Indictment or Pannel, or of 


of the Proceedings againſt him. Many Perſons, it istf 
_ have upon their Arraignment inſiſted on a Copy oft 

whole ſadiQment, but it hath been conſtantly denied. 
J. St. Tri. Was denied in the Caſe of Lord Preſton and the two ol 
411. to 474 Gentlemen indicted with him, by the unanimous Op 
of the Judges preſent, who declared that it never had 
granted, though frequently demanded. And Lord IM 

having ſaid that it was granted to Lord Ruſſel, Halt 
him that he and ſome other of the Judges preſent 
were of Council for that Lord did not adviſe him to 

mand it. For ſaith he, we knew he could not bat 

&« by Law.” Lord Preſton, not ſatisfied with this Ani 

prayed that Council might be aſſigned him to argue 
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which the Court unanimouſly refuſed, it being, CHAP © 
of 1 rd, 4 Point that would not bear a Debate, III. 


4x Statute of the 46. E. 3. which had been formerly 
ted upon by Priſoners in the like Caſe, was much 
4 in this. It is not in Print among the Statutes, but = 
teſted Copy from the Roll was read at the Priſoner's. 
vel, and is printed in the Trial. It plainly relateth F 
ach Records in which the Subject may be intereſted, | | 
Matters of Evidence upon Queſtions of private Right. 


hey | enaRerh, © That all Perfons ſhall for the future ; Þ 
ly w ve free acceſs to them, and may have Exemplificati- 8 5 
ere, 0 dem whether they make for or againſt the | 43 
all h ng.” This was the Opinion of the whole Court. 1 
. vide Caſe of Charnock, King, and Keys whoſe Trials Ibid. SR IT 
lof eon alter the paſſing this Act and about a Fortnight 552. I 

dre it took place, they were denied a Copy of their Il 


ment ; though they argued with a how deal of 
ability tha; they were within the Reaſon and Equi- 

ff the Aft at that "Time, as much as they would 

e been if their Trial had been brought on a Fort- 

ht later, e gs Sg TS 7 
x theſe Cafes, and in the Caſe of the Aſſaſſins whoſe 
hls came on before the Commencement of the AQ, 
Priſoners as ſoon as they had pleaded, had Copies of 
Pannels delivered to them; and their Trials were 
Iponed, that they might be better enabled to conduct 
ſelves with regard to their Challenges. But this 
Court declared to be Matter of Favour and not of 
nt, And Council and Sollicitors were permitted to 
nd them in Priſon previous to their Trials. This 
ml was an Indulgence which they could not claim 
A Right, and in bad Times hath been generally 
led, | ET I oe I THERE SNOOR, . | "8. 4 7. 
7 will not I hope be thought ſuperfluous to have 
ly ſtated how theſe Matters ſtood at Common-Law; 
al high Treaſons not within the Act, and all Fe- 
e in which I include petit Treaſon, ſtand in theſe 


. pectz upon the Foot of Common-Law. | 85 5 5 
„cn the Act mentioneth only the Copy of the 4 St. Tri. 
guet IKment, yet the Priſoner ought to have a Copy of the 656. 734. 


lion delivered to him with the Indictment: for this in 
ly Caſes is as neceſſary to enable him to conduct 


nelf in pleading, as the other. This is now the con- Fo 


lt Practice. 7 
. P 3 Bur 


ee eee ee e ee 
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to DISCOURSE L 
CHAP, Bor if the Priſoner pleadeth without a Copy of 

III. Caption, as ſome of the Aſſaſſins did, he-is to Hi 

bio. make that Objection, or indeed any other Objedion 5 

turneth upon a Defect in the Copy; for by Pead 

he admitteth that he hath had a Copy ſufficient 11 

5 _ Purpoſes intended the . 

4. St. Tri. By the Letter of the Act the Copy is to be delivery 

ive Days before the Trial, but upon the true Conti 

tion of it, the Copy after the Bill is found, for 'till the 

| Rookwood. it is no Indictment, ought to be delivered five Days 

Lowick. fore the Day of Arraignment, for that is the Prin 

Cranburn. Time for pleading. And the five Days muſt be excufy 

. of the Day of Delivery and the Day of Airaignma 

So with Regard to the Copy of the Pannel, the ty 

Days muſt be excluſive of the Day of Delivery ard 

Day of Trial. Theſe Points have been long ſettled u 

8 are now Matters of conſtant Practiſe. 

. St. Tri. Touch the Words of the Statute are, that the] 

551. to 655. ſoner ſhall have a Copy of the Pannel duly returned iy 

. Vberiſß, yet if the Copy ſhould happen to be delivered 

fore the Return of the Precept, which upon a bare C 

miſſion of Oyer and Terminer is commonly made x 

turnable on the Day intended for the Trial, it wil! 

ſufficient. For it fatisfieth the Words of the Stati 


and anſwereth all the Ends of it. „ 

Tux little Tract intitled“ The Method of Triade 

« Commoners in Caſes of high Treaſon” publiſhed! 

the Year 1709 by Order of the Houſe of Lords dire 
But. V. 7. An. eth that the Additions of Dwelling- Places and Profeſi 
©. 31. inf. of the Jurors be inſerted in the Copy of the Pannel; b 
the Act doth not require that Exactneſs, and the Prat 
„ „ % 8 
It,x the Priſoner would avail himſelf of a Defed in 
Indictment by miſwriting, miſpelling, falſe or impropt 

Latin, he muſt take his Exceptions, before Evidence gi 

in open Court, theſe are the Words of the AQ. (vi. 
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{ Upon the Commiſſions which fat in Surry and in | 
North for the Trial of the Rebels in the Year 1746, the f 
Days, as I have already ſaid, were likewiſe excluſive df! 
intervening Sunday, that not being thought a proper Day 1 
the Priſoner's adviſing with his Counſel or preparing for 
Defence. It was fo ordered upon a like Commiſſion n 
North in the Year 1716 for greater Caution and to ob 
pll Objections. But the Statute doth not require I 
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h the Ars a 
1 been, that Exceptions grounded on thoſe 


N Rl be taken before Plea pleaded. | And in the 
ef Captain Vaughan already cited and of one Sulli- 
Wc Ol Baily, Otober 1715, and of Mr. Layer, the 
Mm ofuſed to hear ſuch Exceptions after Plea. It is 


Of 
lat 
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eadng 


ori 


liver ie that in Cranburn's Caſe the Court did permit his 5. St. Tri, 
nm eil to take thoſe Exceptions after Plea, and in Rook- MSS. Chap- 
ll th fs after the Jury was ſworn. But it ought to be ple and Den» 
aden bered theſe were Indulgences to the Priſoners up- 8 Ta 

Ioner i new Act, and before the Practice was ſettled to the ®: 4 Ta. 

cla ontrary, as it NOW is. ; F * As 

ment [come now to the Privileges the Priſoner is intitled 

he nd during the Time of his Trial. 5 

Ind thi | | | | | : | 

& a SECT. 7. He is to have the Aſſiſtance of his Coun-SECT. 3. 


| throughout his Trial, to examine his Witneſſes, “ and 


he e conduct his whole Defence as well in Point of Fact 
pon Queſtions of Law. (Sea. 1.) | 

red Ar Common-Law no Council was allowed upon the 
e of guilty or not guilry in any Capital Caſes whatſo- 


ade re 


vill WWoubtful, not in plain Caſes. I am far from diſputing 
Stati e Propriety of this Rule while it is confined to Felony 


"rial 
ſhed 
Ciel 
feſſio 
el; bi 
dad 


ginary, have been ſuggeſted by popular Writers, who 
em to have attended ſingly to thoſe on one Side of the 
Veſtion. But it is impoſſible in a State of, Imperfection 
d keep clear of all Inconveniencies; though Wiſdom 
ill always direct us to the Courſe which is ſubject to 


in e feweſt and the leaſt. And this is the utmoſt that hu- 
re 
ls State-Proſecutions which are the ObjeQts of this, 


741.0 


HE" often in the Spirit of Party, and are generally con- 
Fo 6 ted by Gentlemen of high Rank at the Bar, it is ex- 


e of! 


Dyfi vuncil, to the full extent of the Act. But this the Com- 
© Law did not allow. Accordingly it was refuſed ta 
nt | 3 0 0 | PE 
obi . B. By 1. An. c. 9. the Witneſſes for the Priſoner are 


e upon Oath an all Caſes of Treaſon or Felony. 


BY P 4 _ every 


her, except upon Queſtions of Law. And then only in 


Wd the lower Claſs of Treaſons concerning the Coin and 
he Seals. I know many Things have been thrown out 
pon this Subject, and Inconveniencies ſome real ſome 


ch, and are carried on by the Weight of the Crown and 


emely reaſonable to allow the Priſoner the Aſſiſtance of 


231 


Act is thus worded, the Conſtructi- C H A P. 
III. 
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222 DISCOURSETFT 
CH A P. every Perſon concerned in the Aſſaſſination- Plot wh 
III. Trials came on after this Af had paſſed the Royal 4 
4 St. Tri. ut before the Commencement of it. And in Sir Wil 
* + © Farkins's Caſe the very Day before the AR took 1 
Holt ſaid upon the Occafion, Ve muſt canform I 
« Law as it is at preſent, not to what it will be Ju 
«* row, we are upon our Oaths fo to do.“ Council x 
Matters of Fact was likewiſe denied to Lord Winn 
to Lord Lovat, being in the Caſe of an Impeachm 
which is excepted * out of the Ad. But all the Priſons 
have mentioned had, through the Benignit y of the Tim 
.Council to attend them in Priſon previous to their Tri 
ro the Trial of Iſſues that do not turn upon 
Queſtion of guilty or not guilty but upon collateral I 
Priſoners under a capital Charge whether for Treawn 
Felony, always were intitled to the full Afiarce 
Council. Humphry Stafford in the 1 of Hen. J. 
Council on his Plea of Sanctuary. Roger Jobnſin wh 
Caſe is before teported had Council on the.Error in et 
aſſigned by him for reverſing his Outlawry, though if 
| C.aſe concerning the Coin. And ſo had John Harvey 
See the Re- every Priſoner in the like Caſe with him upon the] 
port. taken upon the ſeveral Matters alledged in the Supgeli 
19. Geo. 2, filed on the Part of the Crown, purſuant to the 40 
„„ Wo 9th of Geo. 2d. oo HE EE 2, 
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SECT.8. SECT. 8. I come now to the Head of Evidence whi 

5 divideth itſelf into two Branches. What Number of Mi 

ne ſſes doth the Act require, and What Matters may be gi 

in Evidence. And though I have poſtponed the Con 

deration of this Part of the Act to this Place, yet vi 

ever will be ſaid with Regard to Evidence at the Tr 

muſt be applied to the Evidence which ſhall be give 
Denman, ET TORTS us, 

I T know a Difference hath been taken in the Conlin 

21. E. 6. & 5. tion of the Statutes of E. 6. and of Ph. and Ma. betve 

E. 6. the Indictment and the Trial. But this Diſtindien 

Ne 2. F h, M. entirely without Foundation even upon the F oot of thd 
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' * By the 20th of George 2d. Council is allowed in the 

of an Impeachment. And with great Reaſon, ſince the | 
fendant is ſtruggling under the whole u of the C00 

mon of Great Britain. I eee 
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OF HIGH TREASON 233 
ies, But the preſent AQ hath not left room for CHAP. 

|; Diſtinction. [t enacteth that © no Perſon ſhall be III. 
uli ed, tried, or attainted of any Treaſon whereby . 

ny Corruption of Blood may be made to the Offen- 1 85 

er or his Heirs or of the Miſpriſion of ſuch Treaſon, 

rat upon the Oaths of two lawful Witneſſes ;- either 

both to the ſame Overt-Act, or one of them to one 

ind another to another Overt-Act of the ſame Trea- 

mn; unleſs he ſhall willingly and without violence in 

open Court confeſs the ſame. Or ſhall ſtand mute, or 

| refule to plead, or in Caſes of High Treaſon ſhall pe- 

emptorily Challenge above the Number of 35 of the 
e 

« PROVDED that any Perſon being Indicted as afore- 

lid for any of the ſaid Treaſons or Miſpriſions, may 

be outlawed and thereby attainted. And in Caſes of 

the High Treaions aforeſaid where by the Law, after 

ſuch Outlawry, the Party outlawed may come in to s 
be tried, he ſhall upon ſuch Trial have the Benefit of 

his AQ, (Seat. 3.) RS Wag no wn Oe N 
Ax it further enacteth and declareth that if two 
ir more diſtin Treaſons of divers Heads or Kinds 
ſhall be alledged in one Bill of Indictment, one Wit- 
nels to one of the ſaid 'T reaſons and another Witneſs 
(to another of the ſaid Treaſons ſhall not be deemed 
wo Witneſſes to the ſame Treaſon within the mean- 
ng of the Act. F , 467 
Ir hath been generally agreed, and I think upon juſt _ 
'ounds, (though Lord Coke hath advanced a contrar 3. Inſt. 26. 
Yorine) that at Common- Law one Witneſs was ff 5 
ent in the Caſe of Treaſon as well as in every other 
wital Cale. The only Difficulty hath been upon the 
onſtrution of the Statute of Ph. and Ma. whether that 
d hath repealed the Statutes of E. 6. as far as they 
jute two Witneſſes neceſſary in all Caſes of Treaſon. © © 
[7 may poſſibly be judged needleſs at this Time to 
mer tar imo this Inquiry, But ſince the Statutes of 
1 toy G plainly extended to petit Treaſon and the AQ now 
* B plainly doth not, it will not be 
the ji Nb l Ora & pg hag Uh ane gr? 
ae 
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Dy. 99. 100. of William Thomas, when they were undoubtedly in for 


t. St. Tri. 
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DISCOURSE 

P. I donot find upon looking over the“ ſtate Triah 
in Crown-Proſecutions any great Regard was paid 1 
Atts of E. 6. for near a Century after they were , 
or indeed to the common well-known Rules of Ws . 
dence. Though the Authors who wrote in thoſe Dan 
ſometimes ſpeak of the Acts as then in force, In the 


they were rendered quite nugatory by this very ext 
dinary Reſolution, that one N itneſs of bis own Knol 
and another by Hearſay FROM HIM, though 4 ff 
TRIRD or FourTH HanD, made two Witneſca # 
Accuſors within the Acts. And in the Caſe of Sir Na 
las + Throckmorton which came to Trial the fame I- 
no ſort of regard. was paid to them. For though they 
ſoner ſtrongly inſiſted on the Benefit of them, particul 
ly of that which requireth the Witneſſes to be broug 
Face to Face upon the Trial, the Council for the Crow 
went on in the Method formerly practiſed, reading | 
aminations and Confeſſions of Perſons ſuppoſed to be At 
complices, ſome living and ameſnable, others lately bang 
„ ee org 
I x many of the ſucceeding Trials the Priſoners we 
told that the Statutes of Edw. the 6th were repealed, pa 
ticularly that which required two Witneſſes Face to Face 
that this Law hath been found dangerous to the Crown 
that Witneſſes may be\prevailed upon to unſay in Cout 
what they have ſaid upon their Examinations; that th 
Confeſſions of Perſons accuſing themſelves are the ſtrong 
eſt of all Evidence againſt their Accomplices ; that the 
Partners in Guilt are Gens de lour Condition the Statute 
, 'Treaſons t ſpeaketh of; and that Confeſſions, thoughnd 
ſigned by the Party, are of equal Weight with thoſe the 
are ſigned. This every Man who will do ſo much Penancy 
as to read over the State Trials during the Reigns of Que 
Eliz. and King James, will find to have been the Dodrit 
and Practice of the Times. And I do not ſee that the Cal 
of Sir Walter Raleigh, whoſe Trial having been long find 
printed and prefixed to his Hiſtory hath been more gent 
. * See the State Trials from the 1ſt Queen Mary to th 


Reſtoration. | 
+ Theſe Caſes came on in Eafter Term 1. Mar. and tnf 
Parliament of the 1ſt and ad Ph. and M. did not meet till 
vember following. 8 5 | 
t The Words of the Statute are, et de ceo ſoit provubl | 
Ment Attaint par Gens de lour Condition ; meaning plains 
I the Tudicium Perium required by Magna Charta. cl 
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oF HIGH TREASON. 235. 
"Tak | "ead and cenſured than others, I do not ſee that C HAP. 1 
a Caſe, always excepting the extraordinary Behaviour : III. 8 I 

ee King's Attorneys did in Point of Hardſhip differ Coke. { 

n many of the ne , — i 
: Dn M's wcceeding Limes, when People of all Ranks and . 
ec e had in their Turn been learning Moderation in [4 
in fo WG: bool of Adverſity, Light began to dawn upon us. 3 | 
end Che, after his Diſgrace at Court had given him 3. Inſt. 24. 
10 0% re for cool Reflection, was of Opinion that the Sta- 27 1 
ar "WM. of £1. 5th touching Evidence are not repealed by. 
neſſe 7 and Ma. that two Witneſſes are ſtill required in 
ir VM sor Treaſon; not barely upon the Indictment, which 


ſateth as an Opinion entertained by ſome, but alſo 
un the Trial. This as far as I Ean collect from the 
ſages I have cited was the Reſult of all his Searches 
o this Matter; though he doth not in every Part of 
e Paſſages expreſs himſelf with that Light and Preciſi - 
which the Importance of the ſubject required. 
In the Caſe of Mr. Love, Hale who was Council for 2. St. Tri. 
im, jnſiſted that two Witneſſes are neceſſary upon the 144 177. to 
fal in Caſe of, Treaſon, upon the Foot of the Statutes 173. and 177. 


1s we . 6th not repealed, he ſaith, in Point of Teſtimony g 
ed, p {++ Statute of Ph. and Ma.; and one of the Council Sir Tho. 
ac the Side of the Proſecution, who upon the whole ar- Withrington. 


ed, with Candour, admitted that the Statutes of E. 6. 
enot repealed by that of Ph. and M. and that two 

Vitneſſes are ſtill neceſſary; but inſiſted, that one Wit- 

to one Overt-AR, and another to another Overt-A&t 

the ſame Species of Treaſon are two ſufficient Witneſſes 

thin the Acts. This Gentleman was the firſt I have 

It with who conſidered the Point in this Light; in 

hich, as I ſhall ſhew preſently, it hath been conſidered 

erfince the Reſtoration. . - Or OE TED - 

ALE in his Summary is clear that the Statutes of Ed. Sum. 262, 
require two Witneſſes to the Petit Jury in the Caſe of - ß 
ſeaſon, And this, faith he, ſtandeth notwithſtanding 

ie Stat, of the 1. 2. Ph. Ma. But in his Hiſtory of the . 
Fas of the Crown, he ſpeaketh more doubtfully. He | Hal 4 
lth in one Place, that it hath been beld by many that the * — | 
Mutes of E. 6. are ſtill in Force notwithſtanding 1. 2. : 
Ib, A. In another that two Witneſſes are required up- 
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#1 CHAP. on the Indifiment, not upon the Trial. In a Third. 
1 Hl. having ſaid that it is agreed on all Hands that the Ga 
2. Hale 286. Fb. and Ma. taketh away the Neceſſity of two Wind 
I. Hate 298. on the Trial, he proceedeth to conſider the Opinig 
dio 300. thoſe who argued that the Trial being the ſole Objeg 
n that Statute, it did not take away the Neceffity of i 
1 Witneſſes on the Indictment, ſince the IndiQmen 
14 Iriabh are in their Opinion two diſtinct Things. 
9 I ” Hz then offereth 3 ſtrong Reaſons founded on a. 
Is! Authority againſt that Diſtinction; and ſheweth thy 
1 Indictment ought to be confidered as inſeparably Incid 


tothe Trial and in Truth a Part of it. And concludet 

thus, “ And thus thg Reaſons ſtand on both Sides; of 

though thoſe ſeem to be ſtronger than the former, 

* ina Cafe of this Moment it is ſafeſt to hold that | 

= „ Practice which hath leaſt Doubt and Danger, elpec 

« ally in Cafes of Life.“ Thus far the learned Jud 

appeareth to have been doubtful at leaſt, to ſay noma 

But in another Paſſage ſpeaking of Informations in ca 

tal Caſes taken by Magiſtrates upon Oath, and in wh 
J. Hale 306. Cafes and under what Reſtrictions they may be read i 
uvidence he faith, “ Though Informations upon 01 
„taken before a Juſtice of the Peace may make a go 

« Teſtimony to be read againſt the Offender in Caſe 
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6 Felony where the Witneſs is not able to travel, yet i 
J* * Caſe of Treaſon where two Witneſſes are required ſuc 
11 cc an Examination is not allowable; for the Statute re 
i: « quireth, that they (if living) be produced upon th 
HU « Arraignment in the Preſence of the Priſoner to th 
. « End he may croſs- examine them.” The Statute h 
1 Lordſhip mentioneth can be no other than the 5. 6. E. 
4 Some other Paſſages I might have cited from the Hiſtor 
| N of the Pleas of the Crown, where the learned Autho 
1 fluctuateth between two oppoſite Opinions upon thi 
0 Point, but theſe are ſufficient, 5 
b il #.s: FKREiLinG reporteth that at a Conference among th 
if wy Judges preparatory to the Trial of the Regicides, it via 
3 q agreed that the Law requireth two Witneſſes in the Calf 
| 1; of "Treaſon ; but that one Witneſs to one Overt-At 
1 compaſſing (for compaſſing the King's Death was th. 
| 1 Treaſon then under Conſideration) and another Witnel 


11 85 t another Act of compaſſing, make two Witneſſes og 


of HIGH TREASON. 


a sg. He afterwards ſpeaketh very doubtfully up- CH AP. 
; * tis Point; and at length ſaith, that it ſeemed to him III. 
Yin ne Witneſs is ft ficient in Treaſon, and that the 1. 2. p. 18. 49. 


nd M. had repealed the Statutes of E. FEE 


was treated AS A Point beyond all Doubt. But his, 
dſhip inſiſting that there ought to be two to each 
1-2, all the Judges preſent delivered their Opini- 


0 . f = } 
Wh been, and declared that one Witneſs to one Overt- 
* „ and another to another Overt-A& of the ſame Spe- 


J Treaſon, are two ſufficient Witneſſes within the. 


had but Craft equal to their Villainy. From that 
me the Point hath been ſettled. And in the ſucceed- 


: 10 alar Things were done favouring of the Times, this 
10 ie fill kept its Ground. And in all the Trials after 


n took Place, it was ſtrictly obſerved. . | 
NG given this ſhort Hiſtory of the Difficulty 


Il take the Liberty of offering my own Thoughts up- 


- 4 800 

| A [ conceive that the Clauſe upon which the Doubt a- 
% WF chat all Trials for any Treaſon ſhall be according 
. o the due Order and Courſe of the Common Law and 


vol otherwiſe,” was intended in Favour of the Sub- 
0, not in the leaſt to his Prejudice. It was founded in 


6G, which the Statute made but the Year before re- 
icing all Treaſons to the Standard of the 25 E. 3. had 

View. By the one; the Subject was ſecured in his 
jurney through Life againſt the Numerous Precipices 
lich the Heat and Diſtemper of former Times had o- 


g th nec n his Way ; the other reſtored to him the Benefit 
it Tra by a Jury of the proper County, with all the 
C bartages tor Defence peculiar to that Method of Tri- 
a ee former Statutes had deprived him of it. This 
Inprehend was the ſole Intent of this Clauſe, which will 


de better explained by what followeth. 


eee eee ee reren 


—*＋ . owe f 
nutes: otherwiſe no Government could be ſafe if Trai- 


Trials of that Reign and the next, though many ir- 


e lame Principle, and directed to the ſame ſalutary 


1325 td. 8. Treaſons committed in Wales or where 
King's Writ runneth nat, were to be tried in ſuch 
i Oy Shire 


** Fr * 
| ＋ 


i Lord Stafford*s Trial the Neceſſity of two Wit- 3. St. Tri. 


eRexclution before the A& of the 7th of King Vi- 4. St. Tri; 


lich hath been founded on the Statute of Ph. and M. 1 


e. 


e 


. OE Fg 6s e 
e 
1 A 


_—_ 4 
— 
bo FF 
” A @ 35, 4x 8 X 
* ws 


r 
2 2 - ” — — a 
* 2 * * FEY 9 —— r . ST . een n n * nen UE et rn 4 £ 


* 
4 N a 2 ; ALT. ” ve ERR or <p 5 te 6” * es — 
: * - 4 n 2 -— * 5 "4 3. A, 
PPP ann mg nn re UE ——— „ — | 8 LEDs 0 


. Go an LEY 


1 


... bv SEP 2, ah eo 


. n N ; 
22 ˙ We Es; 


8 * er 9 
= CT ad] a y a.” e fre: 
8 I" <Q 


— 


- 


CH AP. Shires and by ſuch Commiſſioners as the King thay! 
III. point. By 33d of that King Perſons committing Ty 

© a5 ſon, and confeſſing it and afterwards becoming lum 
might be tried without being brought to anſwer, by thel 

* .,. ſpecial Commiſſion in any County the King ſhayy; 

e. 23. point. And by another Act of the fame Vest, 
ſons accuſed of Treaſon or Miſpriſion comminey 

England or elſewhere, being examined by three 9 
1 Privy -Council and by them vebementhh ſuſpected, ni 
RE be tried by ſpecial Commiſſion in any County the kj 
. ſhould appoint. And by the ſame Act the pereng 
Challenge in all Caſes of Treaſon and Miſpriſion wy 
folutely taken away. e. oy 
. Tarst Adds were derogatory to the due Courſe aud 
der of the Common-Law, and in many Inſtances rien 
to the Subject. The Judges have therefore conſiden 
them all as repealed by this general Clauſe, fo far a 
cerneth Treaſons committed in England or Wale, 
this Conſtruction, the Trial by a Jury of the pig 
County with a peremptory Challenge of 35, which 
with peculiar Propriety called a Trial according to 
due Courſe and Order 7 the Common-Lamw, ĩs reſtored, 
238 H. 8. 15. Bor the Acts of the 28th and 35th of that Reign 
35. H. 8. 2. the Trial of Treaſons committed on the high Sex 
Fr, out of the Realm, though they introduced a Method 
Trial new in thoſe Caſes and unknown to the Comme 

Law, have not been held to be repealed by this Clu 

4 23. nor is the 33. H. 8. repealed as far as it concerneth Trl 

5 ſon in foreign Parts. For theſe AQs deprive the Subj 
of no Advantage for Defence to which he was before l 
titled. On the contrary, inſtead of a Trial according 
the Courſe and Order of the Civil-Law, they introducg 
a Trial founded in the Wiſdom and Benignity of t 
Common Law, with all the Advantages for Defence i 
cident to it; except only in the Point of Locality wit 
the Nature of the Caſes would not admit of. 
Bur the Privilege the Subject is intitled to under i 
Statutes of E. 6. of having the Charge proved by ti 
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\Fkil | lawful Witneſſes and thoſe brought Face to Face attil 
} I Trial, a mighty Safe-guard againſt oppreſſive Profecutt 


117 ons, was never intended to be taken away by this pen 


* 


or HIGH TREASON 4 


1 1 b Nor in truth did the Legiſlature apprehend that CHAP. * 
ou 


| 5 
N | ald be extended ſo far. 2 OY EE a 2p III. | 1 1 
8 J by a ſubſequent Clauſe in the ſame Statute it is 2 
'8 lune " « that in all Caſes of high Treaſon concerning g 
n bs -urrent within the Realm, or for counterfeiting by 
houl King's or Queen's Signet, Privy-Seal, Great-Seal, 'S 
8. N Sign-Manual, * ſuch Manner of Trial and none | 
= ter ſhall be obſerved and kept as heretofore hath 4 
The en uſed by the Common-Law of this Realm, any 8 
| he zw, Statute, or other Thing to the contrary not- 1 
renal ihſtanding.” It will be extremely difficult to account i 
5 1 =: Clauſe, which is admitted on all Hands to have 8 


naway the Neceſlity of two Wunefles in the Caſes .M 
ing the Coin and Seals, if the former Claule had 


ſe and 


off the ſame in all Caſes of Treaſon whatſoever; the ' j 
Ellen 1 I 5 opens ! 
onſc Clauſe was certainly inſerted to effect ſomething 4 
| | A 


< the former, had not. But I think the next Art 

th the Matter very clear if any doubt remaineth on 1. 2. P. x M 
t enacteth, that in the Caſe of Offences therein. 11. "24 

erated touching the Coin, the Offenders may be 
dicted, tried, convicted, and attainted by ſuch like 


ar as C0 
ales, 


IJ nente and in ſuch Manner and Form as hath been 
fei : ed and accuſtomed within this Realm, at any Time 
| N tore the firſt Year of our late Sovereign Lord King 


6. Here the Matter of Evidence which appeareth 
the only Point then in Contemplation, is plainly 
reſed and extended by Name to the Trial as well as 
ndictment; and the very Time when two Witneſſes 


ethod 


* became neceſſary in both Caſes ĩs pointed out. 
Fu, Fthe Legiſlature did intend by the former AQ to take, 
rdingt the Neceſſity of two Witneſſes in all Caſes of 


exſon whatſoever, why did it not ſpeak as plainly as 
uin this? And on the other Hand, if it was con- 
Re that this was done by the general Words of the 
er AQ, why is it done in ſpecial Caſes in Terms ſo 
Fs by this? The different penning of two Clauſes 


roduce 
' of t 
once 
Wie 


* 1 we 6 . So < N 8 n — , 


Jeri ne and the ſame AQ, and alſo of two Acts depending 
by tw | ame Time and probably paſſed the royal Aſſent on 
at t ine Day, convinceth me that the Legiſlature had 
(oc nplation two different Obje &ts, diſtin& in their 


Cu," £277 Star. 1. 2. Pb. and Ms. c. 10. Sec. 8. 13. — 


Abbe Clauſes at large. 1 
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CH. A P. Natute and Tendency: and accordingly made dif 
III. Proviſions reſpectively ſuited to the Nature of each 
Inno return to the Statute of King Milian, 

* THOUGH it requireth two Witneſſes to each 71 
yet a collateral Fact not tending to the Proof d 
Overt-A&s, may be proved by one. For thi; 8 
confineth itſelf to the Proof of the Treaſon, the B. 
tbe Overt-Afs.* And the Statutes of E. 6. are cif 
to the Evidence for proving the Priſoner guilty of 
Offences charged on him, which likewiſe muſt be yg 
ſtood of Overt-Acts. | „ 
« Tris Difference between the proof of Overt- Aq 
of collateral Facts, was taken by Lord Holt in the 
3 St. Tri, of Captain Vaugban; who inſiſted and called Wim 
alk. to prove that he was a Subject of France born in the 
minions of the French King. The Council for 
Crown called Witneſſes to prove him born in hel 
And his Council inſiſting that there was but onecred 
Witneſs to that Fact, Holt, ſaid; „That is no Overt- 
te if there be one Witneſs to that it is enough ; 4| 
e need not be two Witneſſes to prove him a Subj 
&« but here are more.” His confeſſion was liket 
given in Evidence as to that Fact. But it appeat 
upon Croſs Examination, to have been made the Ni 
he was taken and when very drunk, and the Fatt of 
Birth in Ireland being abſolutely denied by him the 
Morning upon his Examination taken before a Maj 
trate, little Regard ſeems to have been paid to his C 
elo 3 id 
I ux Caſe of a Confeſſion made willingly and with 
Violence is excepted in this A& and in both the Sat 
of E. 6. But there is a difference in the wording tl 
Statutes which I have.thought did merit Conſideratid 
far as to warrant a different Conſtruction of them. 
Words of this Act are, “ unleſs the Patty ſhall willin 
& and without Violence in open Court confeſs the lam 
The Words in open Court the Statutes of E. 6, have omi 


Lad 
4 
ol 


3 . 


13 Thoſe Words ſeem to have been inſerted in order to ci 
The Caſe of the Neceſſity of two Witneſſes to the Overt-AQts fartl 
Tong and than the Statutes of E. 6. were formerly thought local 
Others. For the Conſtruction of theſe Statutes hath been, th4 


2. And 67, Confeſſion upon an Examination of the Party, ſalen 8 


* 


0 
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OF HIGH TREASON, _.-. ai 


de dif, at before a Magiſtrate or Perſon baving Authority CHAP, 
of each | 1 ſuch Examination, proved upon the Trial by two a III. 
Than, les s Evidence of itſelt ſufficient to convict, with. © 
ich * arher P roof of the Overt-AQts. For, ſay the 

"roof of 0 ſuch Confeſſion putteth the Caſe out of the Sta- : 

this $t i ſatisfietb the Statute: and by Confeſſion is not 

the Ba L 1 Confeſſion before the Judge upon the Priſoners. 

Ire conþ yienmefits but upon- his Examination before a Ma- 57 
ilty of ite: for, faith Cote, the Words, without Violence, 3. Inſt. 25; 
| be "of: willingly 77 bout any Torture, and the Judge is 


r preſent at any Torture, neither upon the Priſo- 


r- braigument was ever any Torture offered. 

in the or in the Year 1716, at a Conference among the 

| Wins, preparatory to the Trial of Francis Francia, at 

in the ch the Attorney and Sollicitor General who were to 

eil for ut the Proſecution- the next Day lent their Aſſiſtance, 

in 1 ecard ſeemeth to have been paid to the Authorities 
ne cee cited ; tor it was then agreed that upon the Foot ; 
Overt Whoſe Acts of E. 6. by Confeſſion is meant only a 
gh; M eon n the Arraignment of the Party, which it 

a dh id ameunteth to a Convictiwsg. 

18 like ron the Trial of Fobn Berwick Ao 1746, this Opi- 
appear, which 1 confeſs I had never heard of before, 

the M ech | believe ſome of the Judges had ſeen it, was 
Pad a 2nd much urged by the Council for the Crown; 


m the 
. Pl Ma | 
) his G 


MS. Report of it was produced, of which I ſoon 
cards was favoured with a Copy of 
Ix the Caſe of Francis Willis the Council for the Crown g gt. Tii. 
kd a Witneſs to prove what the Priſoner had ſaid to 
h touching the Share he had in the Treaſon he then 
charged with. The Priſoner's Council objected to 
dort of Evidence, and inſiſted that by this At no Con- 
Ion, except it be made in- open Court, ſhall be admit- 


id ol 
e Stat 
ding th 


leratiof 


em. n Evidence. But the Judges preſent were very clear 
will ch Confeſſion is Evidence Admiſſible, proper to be 
he ſam boa Jury, and will go in Corroboration of other Evi- 
eomuß eo the Overt- Acts. Though it might be ſtill a diſpu- 
er to cali Font, whether a Confeſſion out of Court] roved by 
Ns fart" Witneſſes, is of itſelf ſufficient to conviet, th this 
0 cart Mr Ab | 


, ; = . 5 | | | 6 #6 = , 5 1 | 
Lvidence of a Confeſſion was held ſufficient by the learn? 

liches ho fat upon the Commiſſion in the North in the 

e Hummet, upon the Authority of this Opinion. e 


laſi 


en, th 
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1 C H A P, laſt Point none of them, except Chief Baron I/. 
B23 BS . FE. - 3 rd, 
| 1 III. livered any direct Opinion; his Words are, « , 
| 18 F & feffion ſhall not ſupply the want of Evidence, 
LY! « muſt be ſtill two Witneſſes to the Treaſon. But u 
11 . ce it ſhall not be given in Evidence, there is ng Gra 
it ir © 0 i+ 22 e A : 
| ae for it.” The Attorney General admitted thy 


licitor is more explicit and faith, “ He (the Prify 
„ ſhall not be convicted on a Trial, without tuo 
„ Witneſſes, That is the Thing provided for. It vs 
0 & exclude a Precedent that had been fettled in 9; 
. Caſe (the Cafe already cited from Keiling and Hal) 
vi ce it was not deſigned to exclude all Confeſſions, 
cc was Evidence at Law, and always muſt be fo, J 
% Deſign of the Act was to exclude Confeſſions ff 
« having the Force of a Conviction, unleſs it wen 
&« a Court of Record. And to prevent a Conf 
« proved by two Witneſſes from being a ſuffd 
«© Ground for a Conviction. “L/! 
In the Argument in the Caſe of Willis, the Caf 
| Vaughan * and of one Smith alias May were cited, Pai 
„an's Cafe hath been already mentioned. The Cik 
VS. TFACF Smith was at an Admiralty Seſſion in June 7, K 
und Denton. an Indictment for adhering to the Queen's Enemiey 
the high Seas. He made Alienage his Defence as 
han did; and his Confeſſion that he was an Engliſhm 
born was held to be Admiſſible Evidence by Tra 
Porwell, Powis, Tracy, and Bury, though his Couli 
| inſiſted on this Act of the 7th of King William. In 
Caſe it was ſaid by the Court that the 75th of King 
liam was to prevent a Confeſſion being concluſive 1 
dence of the very Overt-Ads, not to take away that! 
of Evidence of Collateral Matters, And Vaugban'sV 
was cited and relied orn. N 
Ix Truth, with Regard to all collateral Facts note 
ducing to the Proof of the Overt-AQs, I think vel 
ſafely lay it down as a general Ruie, that whatever} 
Evidence at Common-Law is ſtill good Evidence ul 
the Statute ; which as I ſaid before is confined 10 
Proof of the Overt-AQs. 


| | 7 Robert Witneſſes are neceſſary beſides the Confeſſion, The 
J' 1 Kyre. 
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43D | ® ] think Vaughan's is the Caſe cited in Willis Ti 
114 the Name of Bail. 

g 4 | | as 

| | - | 


a 0 n 2 — 4s 
—— ok * : 
e 


or HIGH TREASON. 


Weird u Reader ſees that Opinions have been various C H A P. 
« 4 i the Sufficiency of this Sort of Evidence. But III. 
nee, þ it may be now too late to controvert the Au 
But u of the Opinion in 1716, warranted as it hath. 
10 he Precedents. All I infiſt on is that the Rule 
| that erer be carried further than that Caſe warrant- 
The er further than to a Confeſſion made during the 
* Prifo nity of an Examination before a Magiſtrate, or 
tuo la "having Authority to take it: When the Party may 


It wa 


in e Danger he ſtandeth in. Which was an In- 
Tale) « eat in the Caſe of Francia and of Greg cited in the 
ns, ment on Francia's Caſe. And in all thoſe already 
ſo. lich came in Judgment before the Statute of King 
ions f an. . 5 N | EN 
it ver; haſty Confeſſions made to Perſons having no Au- 
Confer to examine, are the weakeſt and moſt ſuſpicious 
ſuffeſ fvidence. Proof may be too eaſily procured, Words 
ten miſ reported, whether through Ignorance, In- 
e Cage on, or Malice, it mattereth not the Defendant, he 
ed. T afected in either Caſe; and they are extremely 
he CA to Miſconſtruction. And withal, this Evidence 
, Ae. in the ordinary Courſe of Things to be diſproved 
\ nenieiW:t Sort of negative Evidence by which the Proof of 
e a5 VO Facts may be and often is confronted. 
en Diſtinction I aim at between Confeſſions made 
dy Tra in Examination of the Party by a Magiſtrate or Per- 
is Cong Authority to examine, and haſty unguarded 
1. In ons made in the hearing of Perſons having na 
King authority, may probably reconcile what fell from 
clufroe er and the King's Council in Willis's Caſe alrea- 
y that Natoned, with the Opinion in Francia's. Since ir 
ban Oz: of Willis no Examination was had before a Ma- 
Ne oferfon having Authority to examine, as there 
1s not r the other. = en, 
nk we ld not in any Thing I have ſaid be underſtood to 
atever Wn the Proceeding in the Caſe of Berwick before men- 
ence UB He was found in a Priſon aſſigned by the Duke 
ned to be Surrender, ta the Officers in the Rebel Garriſon, 
une but Officers, whither he went with the Reſt of 
15 Thi He appeared among them and took tne Rank of 


| cel. Theſe Facts together with his Declarations, all 
wo Witneſſes, were I think very proper pl con» 
| Qz 18 xdercs 


med to be properly upon his Guard, and appri- 
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: C H A P. ſidered by two learned Judges not as a bare Coq 
. III. after the Fact, but as an Evidence upon the pol 
| the very Scene of Action. And with regard tg f 
| ceedings in the North already mentioned, J ql 
the learned Judges went upon good Grounds, th 
cumſtances of each Caſe, which I am not appri | 
being duly conſidered. 35355 
Tux wording of theſe Acts touching Cone 
« unleſs the Party ſhall willingly and withut jj 
“ confeſs the ſame,” ſuggeſteth a Matter which] 
juſt mention. The Common-Law knew of no fü 
gine of Power as the Rack or Torture to furniſhthe( 
w.ith Evidence out of the Priſoner's Mouth again 
3. Int. 35. ſelf of other People. It was, as Lord Cie informs 
; = firſt brought into the Tower by a great Miniſter 
Time of H. 6. directly, ſaith he, againſt Lau, 
not be juſtified by any Uſage. But in fact it was vr 
though I believe ſparingly, and never faith King 
but in Caſes of High Treaſon, for more than a0 
afterwards. + 7. 
Tuls accounteth extremely well for the inſert 
Words, wwitbout Violence, in the Statutes of E.s6.] 
not ſo eaſily account for them in that of King Wi 
SECT. 9. Tuis Act in Subſtance followeth thi 
which had already taken place with regard to the N 
of two Witneſſes to the ſame Treaſon, but it goe 
ther and left the Priſoner ſhould be furprized « 
founded by a Multiplicity and Variety of Facts v 
* See K. Jane's Premonition to all Chriſtian Princes and$ 
1609. p. 130 e WES | 
+ At the Trial of the Earls of Eſeæ and Sorthampton, * the 
General extolleth the great Clemency of her deajoly towards the 
rators, that none of them were put to the Rack or Torture; and 
ledgeth the Goodneſs of Ged towards her, and his juſt Judęnem 
Priſoners, that the Truth had been revealed by the Witneſſes with 
or Torture of any of them. 5 1 : [ 
A Strain of Adulation, to ſay no worſe of it, nauſeous and ford 
unbecoming a Gentleman of the Profeſſion. Eſpecially one 
knew, and hath informed his Readers that any kind of Torture int 
would have been utterly illegal. 


| 15 When Felton upon his Examina ion at the Council Board declat 
Rust worth. bad always done, that no Man living had inſtigated him to the M 


Whitlock, 
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Forteſcue de 
Laudibus &c. 


SECT. 9. 


5 St. Tri. 
* Coke. 


ſaid to him, „ If you will not confeſs you muſt go to the Rack,” 
replied, “ If it muſt be , I know not whom i may accuſe in tl 
* mity of the Torture, Biſhop Laud perhaps or any Lord at this 


ſolved, that the Rack cannot be legally uſed, 


ee 


the Duke of Buckingham or knew of his Intention, the Biſhop al 


Sound Senſe in the Mouth of an Enthuſiaſt and a Ruftan} 
Laud having propoſed the Rack, the Matter was ſhortly debat 
- Poard, and it ended in a Reference to the Judges; who uuanim 


OF HIGH TREASON. 


inſirer upon the Spot, it enacteth « that no Evi- C H 


r tall be admitted or given of any Overt-A& 
nce any f 8 

|, i- not exprefly laid in the IndiQment againſt auy 
ſon or Perions whatſoever.” (Sed. 8.) | | 
gente of this Clauſe I take to be, that no Overt- 
mounting 4 2 d Ainct independant Cbarge, though 
g under the fame Head of "Treaſon, ſhall be given 
ence, urleſs it be expreſty laid in the Indict- 
| but ill, if it amounteth to a direct Proof of 
{ the Orert-Acts that are laid, it may be given in 
ace Of ſuch Overt. A&ts. | 

dompaſing the Death of the King, two of the 
As charged were, that he ard others met and 
td the proper Means for Way-laying the King, 
lacking him in his Coach; and alſo that they a- 
| to provide forty Men for that Purpoſe. - The 
cl lor the Crown offered to give Evidence, that 
iloner produced to one of the Conſpirators a Liſt 
e Names of 2 ſmall Party who were to join in the 
pt of which he was to have the Command; 
his own Name at the Head of the Lift as their 
nander, This Evidence was oppoſed by the Pri- 
Council, becauſe that Circumſtance was not 
ed in the Indictment, and this Clauſe of the Act 
uch preſſed. But the Court ſaid that this Cir- 
ance if proved, amounting to a direct Proof of 
jrert-Acts that were laid, viz. the meeting and 
ling how to kill the King and their agreeing to 
e forty Men for that Purpoſe, and falling under 
me Species of Treaſon, was very propet to be gi- 
Evidence, And in Major Lowick's Caſe they de- 
that if the Circumſtance of providing forty Men 
bt been laid, it might notwithſtanding have been 
nEvidence. For it was a direct Proof of the firſt 
Act, dig. the meeting and conſulting the proper 
lo kill the King. Rug, 

Flame Rule was laid down in the Caſe of Mr. 
His correſponding with the Pretender, though 
Land though made Treaſon by the 12. and 13. of 
lan, was given in Evidence. For it directly tend- 
"We one Overt-Act that was laid, viz. His conſpi- 
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the Caſe of Ainbroſe Rockwood who was indicted 4. St. Ti. 
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CHAP. ring to depoſe the King and to place the preteen l 
Llii, the Throne. The like Rule was given in the Ch 
My Report, Deacon and Sir Fobn Wedderburn pon the ſpeci 
mamiſſion in Surry 1746. 
s. St. Tri. Ox the other Hand, in the Caſe of Captain 7 
upon an Indi ment for adhering to the King's nen 
on the High Sea, the Overt- Att laid was his eruizing 
the King's Subjects in a Veſſel called the Loyal Clena 
the Council for the Crown offered Evidence to prove 
he had ſome Time before cut away the Cuſtom 
Barge, and had gone a-cruizing in her. This Evid 
was oppoſed by the Priſoner's Council, and after fe 
Debate rejeQed by the Court. For were it trie, i 
no Sort of Proof that the Priloner had cruized i 
Loyal Clencarty ; - Which was the only Fac he wat 
to anſwer for. 
TE Rule of rejecting all manner of Evidence i In 
minal Protecutions that is foreign to the Point iniſy 
founded on ſound Senſe and common Juſtice, Fat 
Man is bound at the Peril of Life or Liberty, fe 
or Reputation, to anſwer at once and unprepared 
every Action of his Life. Few even of the belt of 
would chooſe to be put to it. And had not theſe 
cerned in ſtate Proſecutions out of their Zeil fo 
public Service ſometimes ſtepped over this Rule in 
Caſe of Treaſons, it would perhaps have bcen net 
to have made an expreſs Proviſion againſt it in that 
Since the Common- Law grounded on the * 
natural Juſtice hath made the like Proviſion in 
other, 
Tur Clauſes in the Act which do not fall underd 
of the Heads I have ſpoken to, come now to be 
dered. | 


ger ie SECT; 1s, Tur roth and r1th SeQtions make 

WD viſion for a more equal and indifferent Trial of Pee 
Peereſſes in Caſes of Treaſon and Miſpriſion. The 
chief recited is, bat in the Trial of a Peer or Preriſ 
MAJOR VOTE i- ſufficient for Condemnation or Arqu 
whereas, ſaith the Act. in the Trial of a Commoner © 
of twelve Freebolders muſt all agree in their Verdi 
doubt this was not the real Miſchief, becauſe the Ret 


a 41 3 
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OF HIGH TREASON, 


if js open to the ſame. : 'The major Vote 18 ſtill ſuffi- 
nt and muſt be ſo 5 and if the Method of Trial in the 5 
- the Lord high Steward was in Contemplation, 
| conceive it was, yet even there, though the major 
le is ſufficient, the Majority muſt conſiſt of twelve or 


M real Miſchief cautiouſly paſſed over, I take to 
been, that in the Trial of a Peer in the Court of the 


b Stecuard, the Peers Triers were a ſelect Number 


Priſoner was in every Caſe debarred the Benefit of a 


n Caſes ſeverely felt, Accordingiy the Act applieth 


Trial of a Peer or Peereſs for Treaſon or Miſpriſion, 
all the Peers having Right to fit and vote in Parliament 
ſhall be ſummoned twenty Days before the Trial to 
appear and vote at ſuch Trial. And every Peer fo 
mmoned and appearing ſhall vote in the Trial of ſucb 


by the Ad.“ ö | 


nor any Thing therein contained ſhall any Ways ex- 
tend or be conſtrued to extend to any Impeachment 
or olber Proceeding in Parliament in any Rind whatfo- 
ever,” (Sect. 12.) F | 

Tas Words of the laſt Clauſe are very general, and 


Trial of a Peer in the ordinary Courſe of Juſtice. 


rs of Kilmarnoch and Cromartie and of the Lord Bal- 


"ng taken the Oaths appointed by the AQ, the Bi- 
ops upon the Day the Trial came on, after making 
e uſual Proteſtation withdrew. And the Priſoners be- 
their Arraignment were informed by the high Stew- 


(that they were intitled to the Benefit of this Act in 
full Extent, „ 


7 dee the Conference between the Lords and Commons 
* this Clauſe in Kennet's 3d Vol. p. 625. Both Houſes 
2 underſtood the Clauſe to refer to the Trial of a Peer 
& Court of the Lord High Ste add. 


N. 


armed at the Nomination of the High Steward, and 


t that Conſtruction was rejected in the Caſes of the 


CHAP. 


Mence, This was the real Miſchief, and it was in M 


roper Remedy, for it enacteth “ that upon the 


Peer or Peerets®” having firſt taken the Oaths appoint- 
Tur next Clauſe provideth * That neither this Ac 


m to exclude every Proceeding in full Parliament for 


mm, And accordingly all the Peers and Lords Spiri- 
vere ſummoned. And thoſe Lords who appeared 
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CHAP. 
III. 


thoſe Lords was, I apprehend, a prudent Ca 
der to obviate a Doubt that might otherwiſe 


penſibly neceſſary. For general Wor 


Dis CU 
Tux ſummoning the Lords ſpiritual to the Trial 


f . at that e 
tical Time have ariſen from the Words of the hs 


which as | belore obſerved are very general. But gen 
ral as they are, I do not conceive that they nl 
leaſure though extremely prudent, 42. and indi 


Fin a Statute m 
be controuled by the apparent Intent of the Lepiſlaty 


They muſt in Conſtruction be adapted to Cafes ther? 
Contemplation, and to every other Proviſion in the 


tute, ſo as to render the Whole one uniform confi 


Rule. 


I will now in a few Words apply this Obſervation 


_ the preſent Caſe. | 
Tux Act provideth that every Peer ſo ſummoned an 


appearing ſhall vote in the Trial. By voting in the Tr 
muſt as I apprehend be meant voting throughout the I 


al, voting as a competent Judge in every Queſtion th 


thall ariſe during the Trial; and above all, in the gr 


Queſtion for Condemnation or Acquittal. Nou up 
this laſt Queſtion the Biſhops cannot vote. Though 
hath been reſolved and Practice hath eſtabliſhed the Ry 


that in a Proceeding in full Parliament in a Caſe of Bo 
they may, if they chooſe it, vote upon all previous C 
tions.“ But in a Proceeding in the Court of the H 
Steward, Which I conceive this Clauſe of the d 
tute had principally in Contemplation, and to whi 


no mere ſpiritual Lord was ever ſummoned or could 


no Queſtion but for Acquittal or Condemnation is 
Subject of any Vote. For in all Points of Law or. 
tice the High Steward giveth the Rule as ſole Judge 


the Court. 


To conclude this Head, the Act may with Proprif 


enough be ſaid to regulate the Proceeding in both Cou 


that of the High Steward and that in full Parliament; 


it doth not alter the Nature and Conſtitution of eich 


Conſequently, it doth not give the Lords Spiritual 


— 


Right in Caſes of Blood which they had not before. W 


Concluſions foever Men of Interloping buſy Talents u 


* See the Lords Journal 13. and 14. May 1679 u 
Caſe of Lord Dani and the Popiſh Lords. 
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reafter be tempted to draw from it, or from this Pre- CHAP, 
nt, Which as I ſaid before, is founded in great III. 
33 tr obviating Doubts which might have ariſen; 

oceeded from the fame prudential Motives that the 

g | have already cited for ſaving the Rights of the See Se. 3. 
rage did, The Meaſure in both Caſes was extreme-of this Chaps 
Right but 0 of abſolute indiſpenſible Neceſſity. ter. 
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Proſecution ſhall be for any of the Treaſons or Miſ- 

rifjons within the Act, committed in Englund, Wales, 

r Perwick upon Tweed, unleſs the Bill of Indictment 

e found within three Years after the Offence commit= 
; fave in Caſes of Aſſaſſination attempted on the 
eon of the King by Poiſon or other ways. 

Tais Limitation is by the Letter of the Ac confined 

the ſouthern Parts of Great Britain, and before the 

non it could not be otherwiſe. But I conceive that by 

e general Tenor of the 7. An. it is extended to Trea- 

ns of the like Kind committed in Scotland: it was ſo 
nderſtood at the Time of the Rebellion of 1715; and 
jerefore after all the Proceedings upon the ſpecial Com- 

ſions in England were over, another ſpecial Commiſſi- 

vent into Scotland merely for the finding Bills of In- 

ment in the proper Counties and Stewarties, in or- 

er to prevent the Limitation's taking place, 


CT, 11. By the sth and 6th Sections of the AQSECT. 9 


SECT. 12. I will now conſider the Clauſes 9. An. S ECT. 18. 
"mich I before hinted at. The eleventh Section of that 7. An. 
I provideth that “ when any Perſon is indicted for 

High Treaſon or Miſpriſion of Treaſon, a Liſt of the 

f Wineſſes that ſhall be produced at the Trial for 

boring the {aid Indictment, and of the Jury, menti- 

ming the Names, Profeſſion and Places of Abode of 

lie aid Witneſſes and Jurors, ſhall be given at the 

ame Time that the Copy of the Indictment is deli- 

ered to the Party indicted. And that Copies of all 1 
Inditments for the Offences aforeſaid with ſuch Liſts =. 
[ hall be delivered ten Days before the Trial, and in the 14 
frelence of tyo or more credible Witneſſes,” 
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2 HAP. Tris Proviſion will, as the Caſe now 
= Place upon the Death of the Pretender. 


King c. 39. 


 DISCOURS? I 


ſtangs, 13 ( 


Whether | 


may not be proper to poſtpone the Effe of it to f 


8 Death of his Sons, upon the ſame Motive th: 
2 __ this Act touching the Corruption of Blog” * 
Attainder for High Treaſon hath been poſtponed ol 
Event; or indeed, whether it ſhould be ſuffered to " 
Place at all, muſt be ſubmitted to better Judgmen 
But ſome Objections have occurred to me which | u. 
mention. . X Os ; 


No Proviſion is made with regard to the Treaſons n 


comprehended within the general Purview of the "th 
- King William or by Name excepted out of it, Th 
Words of the Act, & indicted for High Treaſon « 
« Miſprifion of 'Treafon” are large enough to take} 
all Manner of High Treafons and Miſpriſion of Treab 
and undoubtedly they will be ſo underſtood. For th 


Act will be conſidered as one of thoſe which merit a | 
beral Conſtruction, * „ 

WIr this Clauſe ſhall take place no High Treat 
or Miſpriſion of Treaſon, not even thoſe concerning th 


Coin, can poſſibly be tried in the Circuit, nor at the 


Bayly without great Delay and double Expence. Fort 
Copy of the Indictment cannot be delivered before it 


found by the Grand Jury; they make the Bill prefem 


to them an Indictment by finding it. And ten cle 
Days excluſive of the Day of Delivery and the Da 


of Trial, and of intervening Sundays which is the pr 
ſent Practice founded.on the 7th of King Willan, wi 
carry the Affair much beyond the Time allowed for at 
Aſſizes or ordinary Gaol Delivery in the Kingdom. | 


Tux furniſhing the Priſoner with the Names, Pri 
ſeſſions, and Places of Abode of the Witneſſes and ju 


ſo long before the Trial, may ſerve many bad Purpolf 
which are too obvious to be mentioned. One good Pu g 
poſe and but one it may ſerve: It giveth the Priſonet 3 


Opportunity of informing himſelf of the Character! 


the Witneſſes and Jury. But this ſingle Advantage Vi 
weigh very little in the Scale of Juſtice or ſound Policf 
againſt the many bad Ends that may be anſwered by 8 
However, if it weigheth any Thing in the Scale of Jul 
tice, the Crown is intitled to the ſame Opportuniij 
Kiting the Character of the Priſoner's Witnelle, wk 
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» 4: Tuſtice is certainly due to the Crown and the AP. 
A e let it be remembered that the Public is 1 
deeply inteteſted in every Proſecution, of this Kind that þ 
1 well-founded. Or ſhall we preſume that all the Ma- 
gement, all che practiſing upon the Hopes or Fears of . 
Wineſſes lieth on one Side ? 1t is true Power is on the 1 
ge of the Crown. May it for the Sake of the conſti- Bl 
tional Rights of the Subject, always remain where the L 
Wicom of the Law hath placed it! But in a Govern- 
ment like ours and in a moſt changeable Climate, Power 
ein criminal Proſccutions it is but ſuſpected to aim at 
Oppreſſion, generally diſarmeth itſelf. It raiſeth and 
geeth Countenance to a Spirit of Oppoſition, which 
Wire in iich the Pride or Weakneſs of ſome, the falſe 
Pcitiſm of others, and the Sympathy of all, not to 
mention private Attachments and party Conne ions, ge- 
nerally turns the Scale to the, favourable Side and fre- 
N cucntly againſt the Juſtice of the Caſe, _ & 
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NTRODUCTION 
TO THE 


1SCOURSE oF HOMICIDE. 


the following DiſtinEtions, 
Ir is either occaſioned by Accident which human 
ence could not forefee or prevent. : 

"x it is founded in Juſtice. Ee 

Ng in Neceſſity, | . . 
DW it is owing to a ſudden Tranſport of Paſſion, 
ich through the Benignity of the Law, is imputed to 
an [nfirmity. „„ 
); it is founded in Malice. 


miſe a few Things. 8 


1. Ix every Charge of Murder, the Fact of Killing 
w frſt proved, all the Circumſtances of Accident, 
ceſity, or Infirmity are to be ſatisfactorily proved by 
Prifener, unleis they ariſe out of the Evidence pro- 
ec againſt him: for the Law preſumeth the Fact to 


pretn, And very right it is that the Law ſhould fo 


jſt he ſame Foot that every other Defendant doth : 
| Matters tending to juſtify, excuſe, or alleviate, 


em. | 
In every Caſe where the Point turneth upon the 


muciouſly, or under Circumſtances juſtifying, excu- 
bor alſeriatmg; the Matter of Fact, viz. whether the 
fledged by way of Juſlification, Excuſe, or Alleviation 
* 's the proper and only Province of the Jury. But 
| erupon a ouppoſitionof the Truth of FaQs ſuch Ho- 
alt be juſtified, excuſed, or alleviated, muſt be ſub- 
ted to the ] udgment of the Court. For the Conſtruc- 


MALL conſider the Law touching Homicide under 


B:rogs | procced to theſe Matters I think proper to 


je been founded in Malice, until the Contrary ap- 


ume, The Defendant in this Inſtance ſtandeth up- 


| appear in Lvidence before he can avail himſelf of 


on whether the Homicide was committed wilfully 


tion 
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256 
tion the Law putteth upon Facts ſtated and agreed tired | 
found by a Jury is in this, as in all other Cafes, und, mila 
edly the proper Province of the Court. In Ci. ou 
Doubt and real Difficulty it is commonly Wee ? Las | 
| alt Men 4. 
to the Jury to ſtate Facts and Circumſtances in a fn faith 
Verdict. But where the Law is clear, the Jury J et 
the Direction of the Court in point of Law Mia bas L 
Fact being {till left to their Determination, ma * ns M 
they are well adviſed always will find a genen le notin 
conformable to ſuch Direction. r 
Ad Quæſtiouem Faris non reſpondent Furatre, a ö 
. VX. F We. * 0 V | Tel 
3. Wrex the Law maketh uſe of the Term Mee 
aforet bought as deſcriptive of the Crime of Murder n 
not to be underſtood in that narrow reſtrained Sal HE 4 
which the modern Uſe of the Word Malice is api os WR" 
one, a Principle of Malevolence to Particulars, Fot ron 
Law by the Term Malice in this Inſtance meaneth n 
the Fact hath been attended with ſuch Circumſtancy Al pl 
are the ordinary Symptoms of a wicked, depraved, cor 
lignant Spirit. we „ VB 
Ix the Caſe of an Appeal of Death, which ws i" " 
ently the ordinary Method of Proſecution, the el. 
Malice is not, as I remember, made uſe of as deſcrip x the 
of the Offence of Murder in Contradiſtinction to ſi pat t 
felonious Homicide. The Precedents charge that u the 
Fact was done Neguiter & in Felonid, which fully t 1 
in the legal Senſe of the Word Malice. The Word (ha 
Malitiam and Malitios? our oldeſt Writers do indeed e) 8 
quently uſe in ſome other Caſes; and they con vl 
mean an Action flowing from a wicked and corrupt * 
tive, a Thing done Malo Animo, Mais Conſcenigg it 
they expreſs themſelves. Of which many lu 
might be given. I will mention one or two. 4 
Tur Method of proceeding in antient Times ins 5p] 
of Robbery or Larceny where the ſtolen Goods weref Is ar 
upon the Defendant was, that if he alledged that he bo Neſy 
883 them of another whom he named and vouched 10 P 
3 ranty, the Vouchee, if he appeared and entered into f | 
Lab. 1. en. wanto ſtand in the Place of the Defendant fr 
28. S. 8. 9. & Malo. Bratton ſpeaking of this Matter ſaith, 1 


quandoque in Defenſronem & Warrantum aliquis Mall 
per Fraudem & per Mercedem, ficut Camp! Con 


ll | 
tius.—Fleta, on the ſame Subject, after ſtating the C 


To 


OF HOMICIDE. 

bee Champion in Bracton's Words, putteth and= 
ſmilar to it. A Perſon in Holy Orders entereth in- 
F.anty for Hire, but refuſeth to take his Trial be- 
Lay ſudges proper Privilegium Clericale. In this 
oh ne, the Warranty availeth nothing, “ Et Cle- 
4 Gait „% Xlalitia commiltetur & redimatur.““ 8 
ur Legillature hath like wiſe frequently uſed the 
ns Malice and Maliciouſiy in the ſame general Senſe, 
noting a wicked, perverſe, and incorrigible Diſpo- 


ir Statute de Malefacloribus in Parcis reciteth that 21. Ed. i. 


& Treſpallers did frequently refuſe to yield themſelves. 
ice; © Imms ad Malitiam uam exequendum & 
eirzandlut“ did Aly or ſtand upon their Defence. 


«fon ſhall 1Malicioufly counſel, hire, or command an 


nd mute of Malice.“ — The Word in both Parts of 
\{ plainly importeth in general a wicked, perverſe, 
neorrigible Diſpoſition. e | 
rates Inſtances of the like Kind might be pro- 
med. But theſe are ſufficient. fe CO, | 

x the ſame Latitude are the Words Malice afore- 
jt to be underſtood in the Statutes which ouſt Cler- 
It the Caſe of wilful Murder. The Malus Animuss 


, as [ before ſaid, the Court and not the Jury is to 


of wiltul malicious Murder, whatever might be 
mmediate motive to itz Whether it be done, as the 
Writers expreſs themſelves, „*r vel Odio, vel Cau- 


RnttVe, a | 5 | 

Vo Ibelieve moſt, if not all the Cafes which in our 
Iareranged under the Head of Implied Malice will, 
lu adverted to, be found to turn upon this ſingle 
that the Fact hath been attended with ſuch Circum- 
carry in them the plain Indications of an Heart 
rdleſs of loctal Duty, and tatally bent upon Miſchief.“ 

20 R 


— 
- 


# Word Malitia is uſed in the ſame general Senſe in 
aan Authors and in the Civil-Law. (See Calvin's 
5 | Lexicon 


HE 4. and . I. and M. Enacteth, c That if any 


eon to do any Robbery—and being arraigned ſhall 


dc which I doubt not every attentive Reader hath 


ch is to be collected from all Circumſtances, and of 


t 5 What bringeth the Offence within the Denomi- 


lr,” or from any other wicked or miſchievous 
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886 DISCOURSE H. 
tion the Law putteth upon FaQs ſtated and agel, ed 
found by a jury is in this, as in all other Caſes, ind imila 
edly the proper Province of the. Court. In Ci [arian 
Doubt and real Difficulty it is commonly r oe: Lay 
to the Jury to ſtate Facts and Circumſtances in a (y faith 
Verdict. But where the Law is clear, the Jury # cus C0 
the Direction of the Court in point of Lau, Matte us I. 
Fact being till left to their Determination, may, (a 
they are well adviſed always will find a general Vu on 
_ conformable to ſuch Direction. 3; 2 f. 
Ad Quæſtionem Faris non reſpondent Jura = 
„„ a We Os BR 8 8 Tie 
3. Warn the Law maketh uſe of the Term M uſtice 
aforethought as deſcriptive of the Crime of Murder, ar 
not to be underſtood in that narrow reftrained Se =: 4 
which the modern Uſe of the Word Malice is apt to eln: 
one, a Principle of Malevolence to Particulars. Pot er10n 
Law by the Term Malice in this Inſtance meancth and n 
the Fact hath been attended with ſuch Circumſtaeſii 
are the ordinary Symptoms of a wicked, depraved, Nor 
lignant Spirit... 6 7 ON 
| In the Caſe of an Appeal of Death, which ws Wi " 
ently the ordinary Method of Proſecution, the | el. 
Malice is not, as I remember, made uſe of as dee 
of the Offence of Murder in Contradiſtinction tofi gt tc 
felonious Homicide. The Precedents charge that I the 
Fact was done Neguiter & in Felonid, which fully t i 
in the legal Senſe of the Word Malice. The Word D, 2 
Malitiam and Malitios our oldeſt Writers do ide 
_ quently uſe in ſome other Caſes; and they conli 1 
mean an Action flowing from a wicked and corrupt] n 
tive, a Thing done Malo Animo, Mald Conſeenti | * 
they expreſs themſelves. Of which many luſt A 
might be given. I will mention one or two. 7 
TR Method of proceeding in antient Times in 5 
of Robbery or Larceny where the ſtolen Goods were 10 
upon the Defendant was, that if he alledged that he bo q 
„them of another whom he named and vouched to 0 
oe Dn ranty, the Vouchee, if he appeared and entered into 


Lib. 1. cap. 


R$. S. 8. 9. 


ranty, was to ſtand in the Place of the Defendant fi 
& Malo. Braflon ſpeaking of this Matter ſaith, 

quandoque in De fen ſionem F Warrantum aliquis Ma 
& per Fraudem & per Mercedem, ſicut Campio Cond 
tius. —Fleta, on the ſame Subject, after ſtating che a 


* 
4 
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o 
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of HONMSOIDE ' oy” 
% Champion in Bradon's Words, putteth anò- 
re to it. A Perſon in Holy Orders entereth in- 
"698 for Hire, but refuſeth to take his Trial be- 


* ſudges þropter Privilegium Clericale, In this 


= Jim 


— 


” V 
— „ 3 CFO _— CF 
1 » a . 
„ 


ah he, the Warranty availeth nothing, “ Et Cle. 
# Cale 411 Malitia commuittetur & redimatur.“ 
ne Lecillature hath likewiſe frequently uſed the 


ns Malice and Maliciouſiy in the ſame general Senſe, 
| N 874 . s | 8 
ating a wicked, perverſe, and incorrigible Diſpo- 


= W 
5 * 
- — 


«r Statute de Malcfacloribus in Parcis reciteth that 21. Ed. i. 


> Treſpaſſers did frequently refuſe to yield themſelves 
uſtice ; « [imo ad Malitiam fuam exequendum * 
mand: did fly or ſtand upon their Defence. . 
ar 4. and 5. Pb, and M. EnaQteth, “ That if any © 4+ 
«fon ſhall Ne!icioufly counſel; hire, or command an | 
eon to do any bery—and being arraigned ſhall 
ind mute of Malice.“ — Fhe Word in both Parts of 
Mt plainly importeth in general a wicked, perverſe, 
ncorrigible Diſpoſition. | | 
peas Inſtances of the like Kind might be pro- 
x, which | doubt not every attentive Reader hath 
med. But theſe are ſufficient. 555 
the fame Latitude are the Words Malice afore- 
gb to be underſtood in the Statutes which ouſt Cler- 
I the Caſe of wilful Murder. The Malus Animuss 
ch is to be collected from all Circumſtances, and of 
, as] before ſaid, the Court and not the Jury is to 
b what bringeth the Offence within the Denomi- 
m of wilful malicious Murder, whatever might be 
mediate motive to it; Whether it be done, as the 
Writers expreſs themſelves, “ Ir4 vel Odio, vel Cau- 
ur,” or from any other wicked or miſchievous 
nine. „%%% us 2s 
oll believe moſt, if not all the Caſes which in our 
areranged under the Head of Implied Malice will, 
fa adverted to, be found to turn upon this ſingle 
that the Fact hath been attended with ſuch Circum- 
carry in them the plain Indications of an Heart 
dies of ſocial Duty, and fatally bent upon Miſchief.* 
RE I PRO» 
The Word Malitia is uſed in the ſame general Senſe in 
Roman Authors and in the Civil-Law. (See Calvin's 
= Lexicon 
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DISCOURSR H 
I PROCEED now to the ſeveral Species of Home 
as they fall under the Diſtinctions before memo ü 


En 


| Homicide occaſioncd by Accident which bumay Þ 
dence could not foreſee or prevent, wmproperly a 
Chance-medlzy. GT 8 


T\ HIS Species of Homicide is where a Man dh 
1. lawful Act without Intention of bodily Hun 
any Perſon, and uſing proper Caution to prevent Dan 
unfortunately happeneth to kill. A Variety of ( 
coming within this Deicription of Homicide inven 
and merely accidental have been put by the Writer 
the Subject, which it is not neceſſary for me to reel 
this Place. It will be of more general Service tof 
the ſeveral Reſtrictions and Limitations under which 
Rule is to be conſidered, which will make the tre] 
tent of it better underſtood. On 


1 | a 
SECT. 1. In order to bring the Caſe within th 
ſcription, the Act upon which Death enſueth mu 
lawful. For if the Act be unlawful, I mean if it be 
lum in ſe, the Caſe will amount to Felony, either! 
der or Manſlaughter, as Circumſtances may van 
nature of it. If it be done in proſecution of a felon 
Intention it will be Murder, but if the Intent went 
further than to commit a bare Treſpaſs, Manſlaugtt 
Though I confeſs Lord Coke ſeemeth to think other 
I Do not intend to enter into a long Detail of . 
falling within this Rule or any others that! ſhall 
down. I will content myſelf with a few plain Inſt 
For I have neither I eiſure nor Inclination to ge 
Reader a Common Place of what other Writers 
ſaid. My Deſign is, as far as I am able, to reduce c 
Subject I treat of to it's Principles; and the Caſes] 
are intended merely by way of Illuſtration. 
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Lexicon Jurid. or indeed any other approved DiMior 
Verb Malitia.) But ] think it much ſafer to conſult oui 
Books tor the Senſe of Terms made uſe ot in our Law. | 


Lord Raym, 1487. and Keil. I 20, 127. | F 110 
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GF HOMTCIDTS .: 5 259 
{ c200TETH at the Poultry of B. and by Accident CH AP. 
iP Man; If his Intention was to ſteal the Poultry, [. 


h mult. be collected from Circumſtances, it will be Keil. 115. 
der by realon of that felonious Intent; but if it was 6. St. Tri. 
. vantorly and Without that Intention it will be 222. 

ely Manſlaughler. RD by Cpl or RE 

Tur Rule have laid down ſuppoſeth that the AQ | 


which Death enſued was Malum in, ſe. For if it 


ron rot qualified by Statute-Law to keep or uſe a Gun 

that Purpoſe, the Caſe of a Perſon fo offending will 

under the ſame Rule as that of a qualified Man. For 

Gatutes prohibiting the Deſtruction of the Game 

br certain Penalties will not, in a Queſtion of this kind, 

ance the Accident beyond its intrinſic Moment. 

CT. 2. DzaTH enſuing from Accidents happen-SECT. 2. 
x Sports and Recreations, ſuch Recreations being inn: 
ind al owa, falls within the Rule of excuſable Ho- 


ide, Lord Hale indeed ſeemeth to be of Opinion, 1. Hale 472: 


ent, if Death enſueth from a Blow, Puſh, or Fall 
n in thoſe Exerciſes, ought to be excepted out of this 
. This Opinion be groundeth upon a Principle very 
e when properly applied. But he ſeemeth in this 
6 | ſpeak it with great Deference, to be miſtaken in 
Application of it. 4 He, faith the learned Judge, that 
juntarily and knowingly intendeth hurt to the Perſon 
| a Man, though he intend not Death, yet if Death 
nſueth, it excuſeth not from the Guilt of Murder or 
lanſſaughter. As if A. intendeth to beat B. but not to 
Wl him, and Death enſueth, it will be Murder or Man- 
aghterasthe Circumſtancesof the Caſe may happen.” 
4. intendeth to beat B. in Anger or from preconceived 
lee, and Death enſueth, it will doubtleſs be no Ex- 
(that he did not intend all the Miſchief that followed, 
vhat he did was Malum in ſe, and he muſt be an- 
able for the Conſequence of it. He certainly beat 
uch an Intention to do him ſome bodily Harm, 
lad no other intent, he could have no other; he is 
ore anſwerable for all the Harm he did. But is this 
ak of Perſons who in perfeQ Friendſhip engage by 
R 2 1 0 mutual 
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barely Malum probibitum, as ſhooting at Game by i. Hale 474. 


Perſons playing at Cudgels or Foils, or wreſtling by and Sum. 57. 
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DISCOURSE 1, 


CHAP mutual Conſent in any of theſe Recreation; for a 7 


[. 


of Skill or Manhood, or for Improvement in the Uf 
their Weapons? Here is indeed the Appearance 
Combat, but it is in Reality no more than a friendy] 


ertion of Strength and Dexterity for the Purpoſe] 


mentioned. And, which taketh the Caſe out 
general Rule laid down by the learned Judge, and 
tirely diſtinguiſheth it from that he utteth by Wy 
Illuſtration, /dily Harm is not the Motive on either 
I therefore cannot call theſe Exerciſes unlawful; the 
manly Diverſions, they tend to give Strength, Sill 
Activity, and may fit People for Defence, public x 
as perſonal in Time of Need. I would not be underff 


| toſpeak here of Prize-fighting and public Boxing. mn 


es, or any other Exertions of Courage, Strength and 


_ tivity of the like kind which are exhibited for Ly 


and can ſerve no valuable Purpoſe ; but on the con 
encourage a ſpirit of Idleneſs and Debauchery, Fort 


Diſorders will, I conceive, fall under a quite dife 


Conſideration. | 


As to playing at Foils, I cannot ſay, or wasit 


ſaid that I know of, that it is not lawful for a Gentle 


to learn the Uſe of the ſmall Sword; and yet that a 
be learned without practiſing with Foils. The kes 
Judge in the Paſſages laſt referred to citeth two Cal 


gainſt this Exerciſe. The firſt is not particularly f 


and therefore I ſay nothing to it. The other, dr 
Chicheſter's Caſe, doth not in my Opinion conclu 

the Point in Queſtion. For there was in Fa n pil 
AT Foils in that Caſe. Sir Jobn paſſed at his de 
with his Sword in the Scabbard, he parfied with 4 
ſtaff; and in the Heat of the Exerciſe the Chape0 
Scabbard flew off, and the Servant was killed wit 
Point of the Sword. Sir Jobn ought not to have 


a deadly Weapon with fo ſittle Caution. The 0 


was likely enough to be beaten off in the Violence q 
Play, and if that ſhould happen, Death, or ſome 
bodily Harm muſt enſue. He did not uſe that Deg 


Circumſpection which common Prudence would 


ſuggeſted. And therefore the Fact /o circunſh 
might well amount to Manſlaughter, though the! 
ciſe itſelf with proper Weapons might have been 0 
-wile lawiul. _ + 1 as 


® 


OF HOMICIDE. 


and Tournaments without the Command of the 

is falling within the fame Rule with the Exerci- 
0 mentioned; but the Caſes differ greatly. For 
Jouſis and Tournaments drew a great Concourſe 


| 
LU 


Jt agent ith the public Tranquillity, and 


” 


ending wilpout ſome Bloodſhed, And for that Rea- 


ce from the Crown. _ 

Ma at the Diverſion of Cock-throwing at Shrove- 
which hath too long prevailed, miſſed his Aim; and 
1d looking on received a Blow from the Staff, of 


ter, It is a barbarous unmanly Cuſtom, frequently 


weht to be diſcouraged, 


pely and with intention of Miichief or great bodily 
(io Particulars, or of Miſchief indiſcriminatelpy, fall 
here it may, and Death enſue againſt or beſide the 
tl Intention of the Party, it will be Murder. But 


jr of Fact and to be collected from Circumſtan- 
nd the Act was done heedleſsly and incautiouſſy, it 
& \lanſ]laughter : not accidental Death, becauſe the 
Won which Death enſued was unlawful. _ 
org this Head I will mention a Caſe which through 
lrorance or Lenity of Juries hath been ſometimes 
ght within the Rule of accidental Death, It is where 
W umed at one Perſon lighteth upon another and 
lim, This in a looſe way of ſpeaking may be 
Iacidental with Regard to the Perſon who died by 4 
Pit intended for HIM. 
Uſein a quite different Light. If from Circumſtan- 
hbeareh that the Injury intended to A. be it by 
M, low, or any other M 


med to Murder ſuppoſing Him to have been killed 


* 


ST. -" 


ch Spirits and warm Blood into the Field. Aſſem- | 


the oon died, I once in the Circuit ruled it Man- 


Widive of g1cat Diſorders, dangerous to By-ſtangers, 


g milchievous Intention doth not appear, which is 


But the Law conſidereth 


eans of Death, would have 


vill amount to the ſame Offence if B. happen- 


261 


r learned Judge mentioneth the Caſe of Public C HA P. 


1 


preſume 't was that even in thoſe Days of Chivalry See Madox's 


were deemed unlawful Aſſemblies, unleſs by ip ecial _ ag \ 
. B. 


CT. z. Ir an Action unlawful in itſelf be done de- S ECT. 3. 
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CHAP. 
e 


more intelligibly, where the Injury intended againſt 


* 
& * 


* 


DISCOURSE i 1 
eth to fall by the ſame Means. Our Books ſay tha 


this Caſe the Malice Egreditur Perfonam, But to 


proceeded from a wicked, murderous, or mich 


Motive, the Party is anſwerable for all the Conca 


of the Action, if death enſueth from it, though it had 
it's Effect upon the Perſon whom he intended to ce 
The Malitia | have already explained, the Heart rep 
leſs of ſocial Duty and deliberately bent upon Mie 


and conſequently the Guilt of the Party 15 juſt the 


in the one Caſe as the other, On the other Hand 
the Blow intended againſt A. and lighting on H. 


from a ſudden Tranſport of Paſſion which in Cage 4 


died by it, would have reduced the Offence to) 


flaughter, the Fact will admit of the ſame Alea 
if B. ſhould happen to „„ 


SECT. 4. Ir is not ſufficient that the At 
which Death enſueth be lawful or innocent, it mul 
done in a proper Manner and with due Caution to] 


vent Miſchief. Parents, Maſters, and other Perl 


having authority in Foro Domeſtico, may give reaſon 


Correction to thoſe under their Care; and if Deathen| 


without their Fault, it will be no more than accide 


Death. But if the Correction exceedeth the Bound 


Comb. 408. 


F 
22 


7. Hale 474. 


Keil. 64, 133, 
134 


bab! y ariſe, 


thoſe below, it will be accidental Death ; if without! 


due Moderation, either in the Meaſure of it or in tue 
ſtrument made uſe of for that Purpoſe, it will be ei 


Murder or Manſlaughter. according to the C'rcuml 
ces of the Caſe. . If with a Cudgel or other Thing 


likely to kill, though improper for the Purpoſe of Cor 


tion, Manſlaughter, . If with a Dangerous Weaponl 


ly to kill or maim, due Regard being always had to 
Age and Strength of the Party, Murder. 
TH1s Rule touching due Caution ought to be 
conſidered by all Perſons following their Lawful Oe 
pations, eſpecially ſuch from whence Danger may] 


* 1 


WoRKMEN throw Stones, Rubbiſh, or other Th 


from an Houſe in the ordinary Courſe of their Buſineſs 


which a Perſon underneath happeneth to be killed 
they look out and give timely Warning beforehand 


Cauti 


„ . 3 F : , N by ts 2 8 4 w 4 * 7 , 
+ 


oF HOMICIDE. 


ful Act, but done in an improper Matter.“ 


ned 15 uſed. | i 
If it be done early in the Morning, when few or no 


ded Street few People hear the Warning or ſuffi- 
ly attend to it. OY . e 
\ Perſon driving a 
l. If he aw or had timely notice of the Miſchief 
el 0 enſue, and yet drove on, it will be Murder. For 
3s wilfully and deliberately done. Here is the Heart 
ardleſs of ſocial Duty, which I have already taken no- 
eof, If he might have ſeen the Danger, but did not 


k before him, it will be Manſlaughter for want of@ue 


anner that no Want of due Care could be imputed to 
Driver, it will be accidental Death, and the Driver 
he excuſed, 1 WD | 5 

xzep not {tate more Caſes by way of Illuſtration un- 
this Head, theſe are ſufficient. But I cannot paſs over 


t Cale, and of very extenſive Influence. A Man found 
tol in the Street, which he had reaſon to believe was 


ome and thewed it to his Wife, and ſhe ſtanding be- 
thim he pulled up the Cock, and touched the Trig- 
„ The Piſtol went off and killed the Woman. This 
kruled Manſlaughter. Rd 
IT apjeareth that the learned Editor was not ſatisfied 


= ig FE 
MMTTNG that the Judgment was ſtrictly legal, it 


* 


io ſay no better of it, Summum Jus. 


«is indeed ſaid in Keiling, Þ that if this be done in the #x. 
rs of Lenden or other populous Towns, it will be 475. 
nflaughter notwithſtanding the Caution I have men- Keil. 40. 
But this will admit of ſome Limitati- | 


Cart or other Carriage happeneth 1. Hale 


cumſpection. But if the Accident happened in ſuch 


the judgment It is one of the Points he in the 
lice to the Report recommendeth to further Conſide- 


leuxor help ſaying, that the Rule of Law I have 
 conidering in this Place, touching the Conſequence 
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jon, it will amount to Manſlaughter at leaſt. It was CHA * 


J. 
Hale 472. 


le ate ſtirring, and the ordinary Caution is uſed, 1 
mk the Party is excuſeable. But. when the Streets are 
[That will not ſuffice 3 for in the Hurry and Noiſe of 


Reported by Keiling, becauſe I think it an extreme Keil. 41. 


laded, having tried it with the Rammer ; He carried 


Ch. J. Holt. 
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DISCOURSE AN 


| C HA P. of taking or not taking due Precaution, doth not ſeen 


"Hb be ſufficiently tempered with Mercy. Manſlaughtery 


Coronation 


Oath. 


yate the Loſs of a Brother, a Parent, a Child or Wie 


formerly a capital Offence, as I ſhall kereatterſhey | 
even the forfeiture of Goods and Chatiles upon thep! 
of the preſent Law is an heavy Stroke upon a Mag 4 
tis true of an heedleſs incautious ConduQ, but 14 
Reſpefs perfecily Innocent. And where the Rigcw 
Law bordereth upon _ Mercy ſhould, if py 
interpoſe in the Admmlſtration. . It is not the Py 


Judges to be perpetually hunting aſter Forfeiture s 


the Heart is free from Guilt. They are Minilus 
pointed by the Crown for the Ends of public h 
and ſhould have written on their Hearts the ſolenm f 
gagement his Majeſty is under to“ Cauſe Law and] 


tice in Mercy to be executed in all his Judgment 


THIS I have ſaid upon a Suppoſition that the Ju 
ment reported by Keiling was ſtrictly legal. I think 
was not, For the Law in theſe Caſes doth not req 
the utmoſt Caution that can be uſed ; it is ſufficient 
a reFonable Precaution, what is uſual and ordinam in 
like Caſes, be taken. In the Caſe juſt mentioned 


Workmen throwing Rubbiſh from Buildings, theard 
ry Caution of looking out and giving Warning by 0 


cry from above will excuſe, though doubtleſs a bet 


and more effectual Warning might have been given, 
this excuſeth, becauſe it is what is uſually given, q 


hath been found by long Experience in the ording 
Courſe of Things to anſwer the End, The Man in 
Cafe under Conſideration examined the Piſtol inf 
Common way, perhaps the Rammer which he had 


tried before was too ſhort and deceived him. But hay! 


uſed the ordinary Caution found to have been effect 
in the like Caſes he ought to have been Excuſed. 
TI Have been the longer upon this Caſe, becauſe Ac 
dents of this lamentable Kind may be the Lot of the vil 


and the beſt of Mankind, and moſt commonly fall anon 
the neareſt Friends and Relations. And in ſuch a Cafe 
Forfeitute of Goods rigorouſly exacted would be heapil 


Affliction upon the Head of the afflited, and galling 
Heart already wounded paſt Cure. It would even 489 


ſu 
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oF HOMICIDE. 265 
g loſs under ſuch Circumſtances is capable of Ag- C A P. 
3 the Circuit tried a Man for the Death of 
Wife by the like Accident. Upon a Sunday Morning 
Man and his Wife went a Mile or two from Home 
\ ome Neighbours to take a Dinner at the Houſe of 
W. common Friend. He carried his Gun with him 
inc to meet with ſome Diverſion by the way. But 
«he went to Dinner he diſcharged it, and ſet it up 
private Place in his Friend's Houſe. After Dinner 

went to Church, and in the Evening returned Home 
bis Wife and Neighbours, bringing his Gun with 

. which was carried into the Room where his Wife 

\ ſhe having: brought it part of the Way. He taking 

py touched the Trigger, and the Gun went off and 

« his Wife, whom he dearly loved. It came out in 
dence, that while the Man was at Church, a Perſon 
nging to the Family privately took the Gun, charged 

nd went alter ſome Game; but before the Service at 
urch was ended returned it loaded to the Place whence 

look it, and where the Defendant who was ignorant 

[| that had paſſed, found it, to all Appearance-as he 
tit, I did not inquire, whether the poor Man had 
nined the Gun before he carried it Home; but being 
Opinion upon the whole Evidence, that he had rea- 
ble Grounds to believe that it was not loaded, 1 di- 
del the Jury that if They were of the ſame Opinion 
held acquit him, and he was acquitted, .  —_ 


LOT. 5. AccipenTaL Death which happeneth SECT. g. 
Irut the Intervention of human Means induceth a Deodands. 
leture which the Ignorance and Superſtition of ann 
{ {imes called a Deadand. "Theſe Forfeitures were 
deb the Caſual Revenues of the Crown; and the Va- 
when found by the Coroner's Inqueſt, was put in 
ue to the Sheriff, in order to be levied on the Ville 
it the Accident happened; and was paid into the 
IG of the King's Almoner to be applied to pious U ſes 
lie Souls of the Deceaſed. | 3 
8 lorfeiture, which is not now applied to ſuperſtiti- 
Va, is till Part of the Revenue of the Crown, unleſs 
3 Where 
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66 DISCOURSE n 


| H A P. where Lords of Franchiles are intitled to it b 
C © For no Man can preſcribe to it, or to the Goods G SY 
5 Tak 114 of themſelves, or other Felons, or Outlaws happen 


within his Royalty. 

I HAVE nothing to add to what other Writer, 
faid touching Deodands more than to obſerve, thay 
Forfeiture ſeemeth to have been originally foundey 


than in the Principles of ſound Reaſon and true Policy] 
Hath not of late Years met with great Countenan 
Weſlminſter-Hall. And when Juries have taken u 
them to uſe a Judgment of Diſcretion, not ſtrily wit 
in their Province, for reducing the Quantum of the f 
feiture, (1 wiſh the Temptation to it was taken out. 
their way) the Court of King's Bench hath refuſed ut 
terpoſe in Favour of the Crown or Lords of the Fr 
A - 

+ Ir hath frequently interpoſed it's Authority as % 
reign Coroner in this Caſe, and alſo in the Caſe of $ 
cide in Favour of the Subject and to fave the Frfii 
but will not do it in either Cafe fo his Prejudice, A 
herein it proceedeth upon the ſame Principle of equi 
Juſtice, that the Courts of Meſtminſter Hall conſtant 
do in refuſing to ſet aſide a wrong Verdict given in! 
vour of the Defendant in a Criminal Caſe, or in an h; 
Action, though it is done every Day where a wrong! 
dict goeth againſt him. | = 
In the Caſe of the King“ and Rulfe Coroner of I 

ö which came on in Mich. and Hill. the 5th of King Ch 
0 the Coroner's inqueſt found, that A. B. ſitting on 
ö Waggon accidentally fell to the Ground, and that | 
Horſes drawing the Waggon forward, one of the Fo 
wheels crnſhed his Head, of which he inſtantly d 
and then concluded that the Wheel, on which they 


* Geo. 2. 


0 ſmall Value, only moved to his Death. A Motion 

| made in behalf of Mr. Mompeſſon Lord of the Franck 
| for quaſhing this Inquiſition, upon Affidavits tending] 
| ſhew that the Cart and Horſes were equally inſtrument 


which indeed the finding of the Jury did ſufficiently 
ply. But the Court was very clear that neither g 
Court nor the Coroner can oblige the Jury to con 
otherwiſe than they have done, and would not _ 
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oF HOMICIDE. 267 
writs for quaſhing the Inquiſition to be read. Alike CHAP. 
; "ame on Mich, ihe 29th of King Geo. 2. the King * 
l Drew Coroner of Middleſex.” The Coroner's Ju- 
oh view of the Body of a Perſon killed by the like 

Wt (ound that one Wheel of the Waggon only 

to the Death. The Court, on Motion in Behalf 

the Lord of the Franchiſe, granted a Rule for ſhewing 

ſe why the Inquiſition ſhould not be quaſhed for this 
ehaviour cf the Jury. On the Day tor ſhewing the 

e Mr. Hume Campbel, Council for the Lord of the 

«chiſe, informed the Court that upon looking into 

cedents he was ſatisfied he could not ſupport the 

e, and therevpon it was diſcharged. ' The Caſe of 

King and Roffe was mentioned on this Occaſion, 

greatly relied ON. EY | 


CHAT IL 


Homicide founded in Juſtice. 
CT, 1. TY HE Execution of Malefactors under g f CN _ 
= Sentence of Death for capital Crimes Yo 


th been contidered by former Writers as a ſpecies of 
micide founded in Neceſſity, - I think it hath with Pro- 
ty enough been ſo conſidered. For the Ends of Go- 


ated this Subject pretty much at large: and as it is not —502. 
latter of very general Concernment, and as few Queſ- _ 
js are likely to ariſe upon it, I refer the Reader to 
t the learned Judge hath ſaid upon the Subject. 
je of his Rules indeed ſeemeth to want ſome Expla- 
on; That the Execution ought not to vary from the Fudg- 
; for if it doth, the Officer will be guilty of Falony 
laſt, if not of Murder. 3 1 5 
uns is a good general Rule, but not univerſally true. 
de Officer of his own Head, and without Warrant, 
tte Colour of Authority, varieth from the Judgment, 
May be Criminal to that Degree the learned Author 
Moneth, For he Wilfully and Deliberately acteth in 
lance of Law, and in ſo doing ſheddeth the Blood of 
Pa, whoſe Perſon, *till Execution is done upon him 
te Courſe of Juſtice, is equally under the FI 
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ment cannot be anſwered without it. Lord Hale hath 1. Hale 496. 


1. Hale 501. 
2. Hale 411. 
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268 DISCOURSE N 
CHA P. of the Law with every other Subject. But if the F 
II. cer hath a Warrant from the Crown for beheaty, 


f 3. Inſt. 52. 


211. 


deed doth ſay that a Warrant from the Crown for 


the Law is ſatisfied, the Judgment is ſubſtantially et 


in the Caſe of Women, beheading is no Ingredient int 


| thoſe of inferior Rank who have been burnt, it is ve 


doth or knowingly permitteth without Warrant fromth 


à Praftice founded in Humanity and not repugnant 50 a 


the Judgment for Felony, and yet Perſons of DiſtinQl 


. - = . l N IP 5 hg qc Wo. 7 | 87 «xt q 4 *\ 0 os bf l _ 
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ov 


Perſon under Sentence of Death for Felony, or x 
man for "Treaſon of any Kind, and payeth Obedience 
it, this I conceive would not be criminal. Lord Cen 


cauſe the King cannot alter the Judgment, thouph mt 
0! 


may by his Prerogative remit one Part, and leave 1 
Offender open to the other. As, ſaith he, in the C6 Þ 
High Treaſon, Decapitation Being Part of the Judgnn 


cuted, if that be done, though every other Part is on 
ted. And Hale ſeemeth to agree with Him. 

THAT the Crown may remit Part of the Judgment; 
certainly true, and would filence every Doubt in the C 
of High Treaſon at leaſt, if hanging and beheading we 
Ingredients in every Judgment for that Offence, Jy 


Judgment, and yet Ladies of Diſtinction have been ſy 
many Ages paſt by Warrant from the Crown beheade 
for that Offence. The Execution in this Inſtance Ha 
varieth from the Judgment, and yet I do not know th 
thoſe Executions have been eſteemed illegal. Nor < 
I recolleQt a ſingle Inſtance where a Lady of Diſtindꝶ; 
hath been burnt for High Treaſon. And with regard 


known they have generally been ſtrangled at the dk 
by the Executioner before the Fire hath reached them 
though the Letter of the Judgment is that they ſhall 
burnt in the Fire ill They are Dead. This the Sherif 


Crown, Cuſtom alone having given a kind of Sandiong 


Rule of Subſtantial Juſtice. I remember one and buts 
Inſtance to the contrary which will be mentioned init 
proper Place. Beheading is likewiſe no Ingredient if 


have for Ages paſt been by the like Warrants beheadet 
for that Offence; and Nobody hath complained or thoug! 
the Execution illegal. 2 | 


— 


4 


rar Diſtinction therefore between a total Alteration CHAP. | 
„ Remiſſion of Part of the Judgment will not wholly II. #1 
e he Difficulty, if any Difficulty there be. Though „ 14 
irtial Solution may ſometimes ſerve to ſave Appear- 

hob this Matter ſeemeth to he in a very narrow 

mpaks The King cannot by his Prerogative vary the 

clio, ſo as fo Aggravate the Puniſbment beyond the 

tion of the Law. 'Thus far the Rule that the King \ 
got alter the Judgment is true. But it doth not follow 

—thence that he, 00 undoubted'y can wholly pardon 

g under, cannot mitigate his Puniſhment with Re- 

ito the Pain or Infamy of it. Wall it be ſaid that 

(aue the Crown cannot go beyond the Letter of the 

win print of Rigour it's Mercy is likewiſe fo bounded ? 

10 Means. For the Law proceedeth in both Caſes 

h a per'et Uniformity of Sentimgnt and Motive. 

e Benignity of the Law hath ſet Bqunds to the Pre- 

ative in one Caſe, and the ſame Benignity bath left it 


e and unconfined in the other. 

Is the Caſes juſt mentioned it cannot perhaps be ſaid 
th (tit Propriety that h /udg ment is ſubſtantially ex- 
; but ſurely the nds of public Juſtice are effectu- 
7 anſwered if the Offender ſuffereth Death, the UIti- 

n Syppliciuin, though the Circumſtances of Infamy 

extreme Rigour which the Judgment importeth are 

periſed with, And whenever that hath been done, it 

th in all Ages been eſteemed a Matter of Royal Grace, 
granted at the Prayer of the Party or his Friends. 

Tar Writ of Eſcheat, grounded on the Common-Law, Regiſt. 16 
he Caſe of an Attainder for Felony alledgeth that the a. F. N. B 
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all ) I g 

MT"; v2 hanged, whether, ſay the Books, He was BE- 144. H. 4% ii 
\ ebb er died before Execution, which Averment is not Edit. 339. is 
on tt werlable. This, ſaith the Note on the Regiſter, was Stanf. 198. A. 5 


judzed in Parliament in the 8th of Edw. the 3d. And ö 
the Statute fliled Articuli Cleri one Grievance com- 9. Ed. 2. c. 10. i 
ined oi 18, That Perſons flying to Sanctuary and ab- | 
Jung" (a Privilege never allowed but in Caſes of F elony) 
had been taken by Force from che public Highway and 
en hanged or Beheaded.”” Lord Cate in his C omment 
the Word decaßitantur] faith, « This is miſtaken in 
the Petition, for no Man can be. beheaded but for 
on,” The Miſtake, if any there be, was a mere 
Mattet 
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CHAP 


II. 


' Whole moſt probably lieth, whether in the Pe 


hanging was a legal ordinary Judgment in the Caſe 


3. Inſt. 211. 


SECT. 2. 


the Ends of Government muſt be totally defeated, un 
Perſons can in a due Courſe of Law be made Ameſna 


tifed in all Ages. 


that Purpoſe, are reſiſted in ſo doing, and the Fat 


Means, happeneth to be killed, it will be Murder in 


Iser 
Matter of Fact of great and public Notoriet 


bonity to 
Time. And therefore, where the Miſtake Pl 
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the Comment, the Reader muſt Judge. | 
. TaxsE Authorities, in my. Opinion, prove to a De 
monſtration, that in thoſe early Ages the Judgment | 


Felony, and that Execution was commonly done in th 
Manner. They ſhew likewiſe that beheading in fon 
ſpecial Caſes upon a Judgment in Felony hach been pra 
I THEREFORE conclude, *till I ſhall be better info 
ed, that the Prerogative now under Conſideration, fou 
ed in Mercy, and never in any Age complained of, 
Part of the Common-Lav.. . 1 
Lord Coke in one of the Paſſages I have cited, af 
admitting that in the Caſes he mentioneth the Executi 
did vary from the Judgment, concludeth, but“ Judis 
« dum eſt Legibus non Exemplis,” The Rule is true, bf 
the Miſtake lieth in the Application of it. For imm 
morial Uſage founded in Mercy, and never complained 
is undoubtedly ſufficient in this, as in every other Cal 
to determine what js or is not Part of the Common. L 


SECT. 2. Homtcips in Advancement of Ju 
may likewiſe be conſidered as founded in Neceſlity, 


to Juſtice. And therefore where Perſons having Aut 
rity to Arreſt or Impriſon, uſing the proper Means| 


ECT. 4 
it in a | 
of B. 
ſhort of 
Me Fele 
Fon, i l 
urs for 
| ty fly; 
this w 
1 Was 1 


making Reſiſtance is killed in the Struggle, this Ho 
cide 1s juſtifiable. And on the other Hand, if the Pat 
aving Authority to arreſt or impriſon, uſing the pro 


> 


who take a Part in ſuch Reſiſtance. For it is Homil 
committed in Deſpite of the Juſtice of the Kingdom, 
Tux Rule J have laid down ſuppoſeth that Reſiſtar 
is made. And upon that Suppoſition it will, I conct 
hold in all Caſes, whether civil or criminal. For inf 
Caſe of Reſiſtance in either Caſe the Perſon f 
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OF HOMICIDE: 271 
beach enſueth in the Struggle he wall be | yn II. 
hi s founded in Reaſon and public Utility. For few 

len would quietly ſubmit to an Arreſt, if in every Caſe 

| geſſtance the Party impowered to arreſt was obliged PE, 
elf and leave the Buſineſs undone. I think the Opi- 
Qin l. Rolle's Report is too ſevere, 1 f. 189. 


ECT. z. Tur Caſe of bare Flight in order to a-S ECT. 3. 
Ian Arteſt in a Civil Proceeding, and likewiſe in | 
» Cafes of a Criminal Nature, will fall under a dif- 
en Conſideration. A De.endant in a civil Suit being 
wehcnfive of an Arreſt flyeth, the Officer purſueth, 


Il be Murder. | " RENE 5 
THER Chooſe to ſay, it will be Murder or Man- 
cher as Circumſtances may vary the Caſe. For if 
Officer in the Heat of the Purſuit, and merely in or- 
overtake the Defendant, ſhould trip up his Heels, 
ive him a Stroke with an ordinary Cudgel, or other 
pon not likely to kill, and Death ſhould unhappily 
e, | cannot think that this wil! amount to more than 
laughter, if in ſome Caſes even to that Offence. 
| Blood was heated in the Purſuit, his Prey, @ lawful 
u juſt within his Reach, and no ſignal Miſchief was 
ded, But had he made uſe of a deadly Weapon, 
wid ha e amounted to Murder. The miſchievous 
che Spirit, the Malitia J have already explained, 
always muſt be collected from Circumſtances, de- 
Ineth the Nature of the Offence, 


ECT. 4. Wa ar hath been ſaid with Regard to bare 8 E CT. 4 
ina Proceeding merely civil is equally true in the 
da Breach of the Peace, or any other Miſdemea- 


en it is the Duty of every Man to uſe his beſt En- Stat. 9 An. 
Ws for preventing an Eſcape. And if in the Purſuit © 16. 
un flying is Killed, where he cannot be otherwiſe over- 1. Hale 489. 
is will be deemed juſtifiable Homicide. For the 490. 

4a not barely warratitable, it is what the Law re- 


quireth 


* 


— AV, IF * YES UH AAA VL AT FO ARG TO ALT CNN us 


o arreſt or impriſon may repel Force with Force, CH AP. 


in the Purſuit killeth Him, This, faith Lord Hale, 1. Hale 481. 


ſurt of Felony, But where a Felony is committed, See the Caſe 
Me Felon fly ech from Juſtice, or a dangerous Wound of Guiſcard. 
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II. 


Keil. 66. | 


115. 


Stanf. 13. 
2. Inſt. 52. 


DISCOURSE | 
CHAP. quireth and will puniſh the wilful Negle@ of | 


add that it is the Duty of every Man in the Caſes 
etly to yield himſelf up to the Juſtice of hi; a 
And for this Reaſon it is'that Flight alone upon 2 Ch 
of Felony induceth a Forfeiture of Goods thous 


Party upon his 'Trial may be acquitted of the Wy 2 
he hath done what in him lay to ſtop the Cour | 
public Juſtice. 5 j . 
Some Writers have thought that this Porte 
founded on a legal Preſumption of the Guilt of the eceſſity, 3 
ty grounded on bis Flight ; but in the Caſe of an Ac z eithe 
tal all Preſumption of that kind muſt be at an End. his pert 
is Preſumption againſt Fact. Mo cone Ms 
 TuesE Rules are founded in public Utility, t of att 
leficia remaneant impunita. TY wn ſome 
Av if in the Caſes laſt mentioned the Felon, or Law, 
ſon giving a dangerous Wound turneth upon the Py at Mi 
ers, and in the Scuſfle any one of them is killed, reated 1 
will be Murder in the Perſon ſo reſiſting, and all his" vot i 
herents preſent and knowingly abetting, for the “ a a 
given in the ſecond Section. 1 1 , withou 
AND even in the Caſe of a ſudden Affray whe Denn. 
Felony is committed or wound given, if a Perſon in * 
poſing to part the Combatants, giving Notice ts thi Not 1 
his friendly Intention, ſhould be aſſaulted by them ou 
ther of them and in the Struggle ſhould happen to 7 5 
this, I take it, will be juſtifiable Homicide. And oi 
other Hand, if the Party fo interpoſing, giving ſich i uy 
ice, ſhould be killed by either of the Combatants, i . 
be Murder in the Perſon ſo killing. For it is the L he © 
of every Man to interpoſe in ſuch Caſes for prelery ; 
the Public Peace and preventing Miſchief, 4 * 
Tus Rule is founded in the Principles of ſocial Men za 
and political Juſtice,  _ Wok, 
Wliged 
Bodeth h. 
"them 
HE Rig 
Law of 
Law 0 
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I. I. QELF-DEFENCE. naturally fallethSECT. i, | 
under the Head of Homicide founded | 

cefitr, and may be conſidered in two different Views. | 

z either that Sort of Homicide Se & Sua defendendy | | 

his perlectly innocent and juſtifiable, or that which — 

one Meaſure blameable and barely excuſable. The 

it of attending to this DiſtinQion hath, I believe, 

n ſome Darkneſs and Confuſion upon this Part of 

Law, So d as be Wb Seen {4 

ar Writers on the Crown-Law, who I think have 

lreated the Subject of Self-Defence with due Preciſi- 

b not in Terms make the Diſtinction I am aiming 

jet all agree that there are Caſes in which a Man 

b vithout retreating, oppoſe Force to Force, even to 

Death, This 1 call juſtifiable Self-Defence, the juſ- 

e Homicide, e „ Ra 

wr likewiſe agree that there are Caſes in which 

Defendant cannot avail himſelf of the Plea of Self- 

mee without ſhewing that he retreated as far as he 

( vith Safety, and then merely for the Preſervation 

s own. Life killed the Aſſailant. This I call Self- 

4 culpable, but through the Benignity of the Law 

the Caſe of juſtifiable Self-Defence the injured Par- 

uy repel Force with Force in Defence of his Perſons 

Matvon, or Property, againſt one who manifeſtly in- 

kth and endeavourtth with Violence or Surprize to 

Mita known Felony upon either. In theſe Caſes he is Keil. 128, 

Wlged to retreat, but may purſue his Adverſary till 129. 

Mdeth himſelf out of Danger, and if in a Conflict be- 

them he happeneth to kill, ſuch killing is juſtifiable. 

r Right of Self. Defence in theſe Caſes is founded in 

W of Nature, and is not fior can be ſuperſeded by Ms 

[av of Society, For before Civil Societies were 

r one may conceive of ſuch a State of Things 
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CH A P. though it is difficult to fix the Period when Ci docie 


III. 


Keil. 128. 


Ibid. 129. 


DISCOURSE n 


were formed, I ſay before Societies were formed fy 
tua] Defence and Preſervation, the Right of Self.D 
reſided in Individuals ; it could not reſide elſewhere © 
ſince in Caſes of Neceſſity, Individuals incorporated 
Society cannot reſort for Protection to the [aw of 
Society, that Law with great Propriety and ſtrig j 
conſidereth them as /7iil in that Inſtance under the 
tection of the Law of Nature. | 
I wiLL by way of Illuſtration ſtate à few Caſes y 
I conceive are reducible to this Head of juſtifiable 
Defence. : 


WurRkr a known Felony is attempted upon the! 
ſon, be it to rob or murder, here the Party aſſaulted 
repel Force with Force, and even his Servant the 

tendant on him, or any other Perſon preſent may i 
poſe for preventing Mi'chief ; and if Death enſueth] 


Party ſo interpoſing will be juſtified, In this Ci 
ture and ſocial Duty co-operate. 


A Woman in Defence of her Chaſtity may lawhilly 
a Perſon attempting to commit a Rape upon her. 


Injury intended can never be repaired or forgotten, 


Nature to render the Sex amiable hath implanted in 


Female Heart a quick Senſe of Honour, the Pride if 
tue, which kindleth and enflameth at every ſuch ln 


of brutal Luſt. Here the Law of Selt-Defence pl 


_ coincideth with the Dictates of Nature. 
Ax Attempt is made to commit Arſon or Burg| 


the Habitation; the Owner, or any Part of his Fan 


or even a Lodger with him may lawfully kill the! 
ants for preventing the Miſchief intended.“ Here 
wiſe Nature and ſocial Duty co-operate. 


Is Mawgridge's Caſe, he upon Words of Ange 
tween him and Mr. Cope threw à Bottle with great 
lence at the Head of Mr. Cope, and immediately ar 
Sword, Mr. Cope returned the Bottle with equal Viol 
cent was,” ſaith Lord Holt, «© Lawful and Tuſtifab 


« Mr. Cope ſo to do. For,“ as he argueth a little! 


* See Keil. 51. a much ſtronger Caſe. Perſons rude} 


eing themſelves into a Room in a Tavern 2 ainſt the \ 


the Company in Poſſeſſion, one of the Aſſailants is Eil 


the Scuffſe, ruled juſtifiable Homicide, But Qu- 


W 
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e He that hath ſhewn that he hath Malice agninſf CHAP, 
mother is not fit to be aan with a e Weapon III. 

„ Herd. RP: 

ap gpon this Principle, I oieſume; and poſſibly too 

n the Rule already | laid down touching the Arreſt of a 

ron who had given A dangerous Wound, that the Le- 

ature in the Caſe of the Marquis de Guiſcurd who ſtab- 9. An. c. 16. 
1 Mr, Harley fitting in Council, diſcharged the Party 

ig was ſuppoſed to have given him the mortal Wound 

on ell Manner of Proſecution on that Account; and 

cared the my ng to my a lawful and peceffary . „ 
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ECT. 2. I will now proceed to that Sort of Self E 0 T. : 2, 
fence which is culpable and through the Benignity of 

Law excuſable. And this Species of Self- Defence, 
hooſe upon che Authority of the Statute of Hen. the 8th, 24. H. 8. c. 65 | 
Ciſtinguiſh from the other by the Name of Homicide 

Drfſendendo, upon Chance-medley, +, The Term Chance- 

dey hath been very improperly. applied to the Caſe of 

ental Death, and in vulgar Speech we generally affix - 

x ſingle Idea to it. But the antient legal Notion of 3. 8 w 
bnicide by Chance-medley was when Death enſued 55. 

im a Combat between the Parties upon a ſudden Quar- Keil. 67. 
| How upon the ſpecial Circumſtances of the Caſe 

e pecies of Homicide ſe Defendendo which I am now 

Won, is diſtinguiſhable - from that Species of felonious 

es which we call e ene, will be preſently 

dere 1 ; 

Tar Difterence- betivven juſtifiable and ere Selt⸗ 

eence appeareth to me to be plainly ſuppoſed and point- 

out by the Statute I have juſt mentioned. For after 

Ping, that it had been doubted whether a Perſon kil- 

iy another attempting to rob or murder him under the 

jeumltances there mentioned ſhould forfeit Goods and 

lutels, © As,” proceedeth the Statute; * Any other 

Perſon ſhould do that by Chance-medlcy ſhould happen 

o kill or ſiay any other Perſon in bis or their Defence,” 

Ee. that in the Caſes firſt mentioned the Party 

lin fall forfeit nothing, but ſhall be diſcharged in /ike 

mer as 5 he were acquitted of the Death. 
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CHAP. 
III. 


mere Neceſſity 


one a Forfeiture of Goods was incurred, in the other 


for the Preſervation of his own Life. The Word Ch 
_ medley therefore, as it ſtandeth in this Statute conng 


and Keiling, in the Paſſages already cited, ſay was the 


the Perſon when engaged in a ſudden Affray quitted 


H2gical Di.pute touching the Term Chance medley, finck 


N 


DISCOURSE j 

Iv make an obſervation or two upon this 4 
1. Thou it expreſsly provideth againſt a Pi 

in the ſpecial Caſes therein mentioned, upon which. 
the Preamble, Doubts bad ariſen, that expre; Proy 
doth not imply an Excluſion of any other Caſes of i 
able Homicide which ſtand uporPthe ſame Foot of fe 
and Juſtice. For the Statute was plainly made in g 
ance of the Common-Law, and to remove a Doubt 
had been entertained in the Caſes ſpecially provide 
2. Two Caſes of Self. Defence are ſuppoſed, | 
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What therefore is the true Import of the Ward, 
Defence upon Chance-medley, which the Statute uſe 
deſcriptive of that Offence which did incur the Fe 
ture? Homicide fer Infortunium, which hath been 
Chance-medley, cannot poſſibly be meant, for in that 
the Party killing is ſuppoſed to have no Intention ef 
whereas in the Caſe the Statute mentioneth he is pref 
ed to have an Intention to kill or to do ſome great b 
Harm #f the Time the Death happened at leaſt, but 


with Self-Defence, muſt be underſtood in the Senſe 


ginal Import of it, a ſudden caſual Aﬀray commenced 
carried on in Heat of Blood. And conſequently % 
fence upon Chance-medley muſt, as I apprehend, imply 


Combat before a mortal Wound given, and retreat 
fled as far as he could with Safety, and then urge 
killed his Adverſary for the Preſerv4 
of his own Life.* A 4 5 

Tuis Caſe bordereth very nearly upon Manſlaug 
and in Fact and Experience the Boundaries are in ſom 


tr 


'* Tt may be thought Time miſpent to enter into an et 


S:atute I have cited ſeemeth to have fixed the legal Notion 
he Word Medley is derived from Medleta, Meſleta, ol My 
barbarous Latin Terms which ſignified an Afftay. And wi 
theCompoundChance-medleybe written Hud medleyot cl 
melle an Aﬀeay in the Heat of Blood, or Chance-medley 1 
den caſual Affray, the Difference in Point of Senſe is 
ſmall. And if any there be, the Definition I have gie 
the Thing taketh in both. The Word is written both 
ia different Gloſlaries, all of eſtabliſhed Reputation. 


to 


£ 


; * ” "7 : 1 
Winne 1 As 89H" Te yp ITY OFT BEGS W e ee ee 


OF HOMICIDE. 


ave been fixed. In both Caſes it is ſuppoſed that 
n had kindled on each Side, and Blows paſſed be- 
" the Parties. But in the Caſe of Manſlaughter it 
ther preſumed that the Combat on both Sides had 
med to the Lime the Mortal Stroke was given, or 
he Party giving ſuch Stroke was not at that Time 
nent Danger of Death. ng 

therefore who in the Caſe of a mutual Conflict 
Wexcuſe himſelf upon the Foot of Self-Defence muſt 
that before A mortal Stroke given he had declir.ed 
frther Combat and retreated as far as he could with 


Neceflity, and to avoid immediate Death. If he 
u in either of theſe Circumſtances he will incur the 
lies of Manſlaughter. TE ĩàͤ 
a: Authorities I ſhall recite will ſerve to explain 
Principles, and in ſome Meafure fix the Bounda- 
tween the Cafes of Manſlaughter and excuſable 
Defence. „„ 


{n/utth. J. before a mortal Wound given declineth 
further Conflict, and retreateth as far as he can with 
b and then in his own Defence killeth B; this is 
ſereral Blows not mortal before his Retreat. 

if the mortal Stroke had been firſt given, it 
Kd have been Manſlaugh ter. | 
bt Caſes here put ſuppoſe that the firſt Aſſault was 
upon the Party who killed in his own Defence. But 


ethe Parties f ght on equal Terms, all Malice apart, 
tereth not who gave the firſt Blow; fo in this Caſe 
wable Self Defence, I think the firſt Aſſault in a 1. 


I Party quitteth the Combat and retreateth before a 
j aud be given. But if the firſt Aſſault be upon 
fich muſt be collected from Circumſtances, and 
lalint, to give himſelf ſome Colour for putting in 
lan ie wicked Purpoſes of his Heart retreateth and 
Wneth and Killeth, this will be Murder. If he had 

ok killed 


x; and alſo that he killed his Adverſary through 


being aſſaulted by B. returneth the Blow, and 41. 


Mffray, all Malice apart, will make no Difference, 450. 
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s ſcarce perceivable: but in Conſideration of Law CH AP. 


III. 


Hale 479. 


alle Self. Defence; though, ſaith Stanford, A. had Stanf. 15. 


Ibid. 


le Cꝛſe of Manſlaughter upon ſudden Provocations, 


Hale 479, 
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CH AP. ; 

o; and the Craft of flying rather aggravate: 
cuſeth, as it 18 a freſh Indication of 18 . 
mentioned, the Heart deliberately bent upon Miche 


Plea of Self- Defence is, that the Fact was done ff 


home drunk. His Father ordered him to po to ECT 
which he refuſed to do; whereupon a Scuffle. hype 


laughter or ſe defendendo, and a ſpecial Verdict was ſq 


: Judges of England, it was unanimouſly held to be 


DISCOURSE HM 


killed without retreating it would undoubtedly hay, 


I ux other Circumſtance neceſſary. to be Proved j 


mere Neceſſity, and to avoid immediate Death. 7, AVE 
Purpoſe I will cite a Caſe adjudged upon great B ble 4 
ration. It was the Caſe of one Nailer, which can ot 3 
at O. B. in Apr.-1794, before Holt, Tracy, and Bun] pela! 

Tux Priſoner was indiQted for the Murder of ji; i" e 
ther, and the Cafe upon Evidence appeared to he, t cut 


the Priſoner on the Night the Fact was committed 4 


ell 0 


betwixt the Father and Son. The Deceaſed, why te ip 
then in Bed, hearing the Diſturbance got up, and fel ment 
on the Priſoner, threw him down, and beat him upor „the 
Ground; and there kept him down, ſo. that he cod 0 
eſcape, nor avoid the Blows, + And as they were {of 1 
ing together the Priſoner gave the Deceaſed a V 


with a Penknife, of which Wound he died. mʃ3q 


Tur Judges preſent doubted, whether this was M "(7 


e been 
| the f 


ment 


to the Effect before ſet fort ng 
ArTER Michaelmas Term, at a Conference of all 


| Daughter. - For there did not appear to be any inenil | 1 th 
Neceſſity ſo as to excuſe the Killing in this Manner * ' 
3 „ 00ks 


* The Deceaſed did not appear to aim at the Priſoner ih 0 i fl 
but rather to chaſtiſe him for his Miſbehaviour and [aſol lice, f. 
men,, RG 

, Imp 
hole 
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CHAP. Iv, 


N confidered the Caſes of Homicide juſtifia- _ nt 
Je and barely excuſable, I will ſubmit to the Judg- ie 
e te Learned what hath occurred to me touching . 
p-hayiour ok the Petit Jury, and what Verdict they 1 
to give in thoſe Cafes, and likewiſe upon criminal | | 
kcutions in the Caſes of Infancy and Inſanity. 


ICT. 1. Tove the Jury may, and have been S ECT. 1. 
el; dreQed in the Caſes of Infancy and Inſanity to __ 
he ſpecial Matter, whereupon the Court is to give 1. Hale 28, |! With 
ment of Acquittal, yet, under the Direction of the 2. Hale 303 JW 
rt, they may find a general Verdict of Acquittal with. _ ih 


this Circuity. * 
Tas Rule is founded in ſound Reaſon and ſubſtantial _ \| 
lice, For undoubtedly Crimen non contrabitur nifs Vo- | 
u ncendi intercedat,  - DF. 


ECT. 2. Ix all Caſes of juſtifiable Homicide, which SECT. 2. 
e been already conſidered, the antient Practice was to 

the ſpecial Matter, and to leave the Court to give 3. Inſt. 220. 
ment of Acquittal. But the later Authorities agree 1, Hale 492. 
in theſe Caſes the Jury may, under the Direction of 2. Hale 303, 19 
(rt, ind a general Verdict of Acquittal. For, ſay 304. 1 
Books, here is neither Felony nor Forfeiture. This 1 
eit ikewiſe founded in ſound Reaſon and ſubſtantial 
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CT. 3. Is the Caſe of Homicide by Miſadven-g ECT. 3 
properly ſtiled Chance-medley, it hath been gene 1 
holden, that the Jury ought not to find a general Ver- 
ar Acquittal, but ſhould find the ſpecial Matter and 
Mit the whole to the Judgment of the Court. In this 
It the modern Writers agree with the antient, unleſs 
'or the Reaſon I ſhall mention preſently, may be 
ated, For this two Reaſons have been aſſigned. 
. Tas Jury are Judges of the mere Matter of Fact, 
Like Court 13 to judge Upon the ſpecial Matter found 
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HA P. by them, whether the Fact was done per Izfemull Cn 
1 IV. feloniouſly. | 2 9 n 
1. : 2. THOUGH in this Caſe no Felony is committed ax ſec 
1 the Party at Common-Law did forfeit his G Win i! 
1 muſt expect the King's Grace under the Statute d that a 
11 ceſter, to reſtore them. e 
"£8 IAM very free to confeſs, that J am not at 2 ar 0s; ane 
1 with either of theſe Reaſons. That the Matter d ife, y. 
Wb: 15 the proper Province of the Jury I have ahead, nr us D 
1 ſed, and will never depart from it. But it was reg an 
| 1 that a Jury may not, under the Direction of the Curt hEciet 
1 properly find a general Verdict comprehending v1 Wii r, © 
1 and Fact. Every general Verdict, in He eh 
Id | | is given, doth ſo. It is now admitted that they may; THI 
bY | | der the Direction of the Court, give a general Verl derte 
. ail Caſes of juſtifiable Homicide ; and why no u 
il Caſe of Miſadventure? a Point ſeldom fo compli: '''” 
18 and embarraſſed as the other. dy the 
If 2. Hale 302.  Loxp Hale having at large conſidered the e 
1 { | 304. touching the Verdict as well in the Caſes of cc en 
—_ juſtifiable Homicide, not I doubt with his uſual Pre ee 
FR nor with perfect Uniformity of Sentiment, cond Bod. 


thus, “ Notwithſtanding this that I have ſaid, wher 
| „% Matter itſelf appeareth not to be Felcny the Privone 
| C on not guilty pleaded may be found not guilty wit 


rdered 
call 
Ac! 


R 
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„ “ finding the ſpecial Matter.“ I dare not (ay tha Ie, ty 
1 Lordſhip intended to bring the Caſe of Miſadvenilſ"" : 
i þ which he had mentioned before in this Paſſage, and Ved | 
„ not now except, within this general Rule; becauſei 
3 


Bj Paaſſages cited above, and in others that might have Occa 


Fi cited, he delivereth a contrary Opinion. But cer 

1 the Rule as laid down by him is large enough to c . 
1 hend it. For in that Caſe it is admitted on all Hand . 
„ | cannot be gainſaid, that no Felony is committed. » 
8 © GENERAL VerdiQts have been taken upon great! 8 
„ „ ſideration in Caſes of Mitadventure, particular wo 
FRI 3. Hale 476. Peat Cale: ood? he Old Bayh in Dr \ 
88 2. Hale 303. retty's Cale, and in one at the Bay Cale 1 70% 
"oy MS. Denton. 1689. But it muſt be obſerved that in thoſe Carl, 
all 5 Coroner's Inqueſt had found the ſpecial Matter and| In þ 
*B cluded per Infortunium ; which Preſertmeni; wo, A 
6 dants cenfeſſed upem Record, in order 10 their ung 80 
tbeir Pardons under the Statute of Glouceſter. Wil © 

1 | | Can 

| | of 

0 les 
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1 — nern * , 2 Spry * maj yr ern ue 1 e . . 2 3 See. 


OT HOMICIDE. 


ico will be preſently conſidered. | 9 

ke ccond Reaſon againſt a general Verdict of Ac- 
lin the Cale ſcemeth to be founded upon a groſs Mii- 
that of Common- Law he that killed a Man per In for- 
A ir ſe D-{endends was to be hanged ard forfeit his 
62 and that the Statute of Gloucefler though it ſaved 
ie, yet left his Goods to the Mercy of the Crew. 


wEciently attending to the ſpecial Import of the Term 
ben as it is uſed in the Statute of Marlbridge, nor to 
Oecaten of making that Statute, have adopted it. 

ar Haute of Marlbridge runneth thus, “ Murdrum 
etero 257: Gelpridicetur coram Fufticiariic, ubi per In- 


nim adjucicatum eſt, fed Locum habeat Murdrum 


b Hnerfedis per Feloniam fantum, &f non aliter.“ 
be lern Murdrum, as it ſtandeth here, is not 
nt the Oftence, but an Amerciament antiently exact- 


281 
Circumftance altered the Caſe in Point of ſubſtantial CHAP. 


IV. 


as Dec&ttine 15 la d down in the Year-Book of Edw. 21. Ed. 


4 n ome other Places. And ſome Jearned Men, '7 b. 


1 


tom the aunſhip, where a Perſon was privately See Spelm. 


tered happened to be found. This Amerciament 
J called Murdrum. + 


eh 9 Variety of Caſes, in which ihe Townſhip Was 
ved from this Burden, I will mention one, becauſe 
Micth us into the true Senſe of the Statute, and al'o into 
Occalon of making it. Item de iis qui Mortui ſunt 


"06" "Hep" 


Mathridge e. 20, ang on the Stat. of Glouceſter ORs IN 

lt > benſe the Word is uſed in the Charters of Hen. r. 
* Ven; which the Reader wil! meet with in Mr. Blacks 
"3 nxceleut 111:curle introductory to his Magna Charta. 


ih Die 9. 1 Regem coronatus fui Ou x IA condono. Et 
"ue ant /icta fuerint f aſtè emendentur ſecundum Le- 
160 Kepis E. vardi.“ | 4, 
"lg ehen is thus, Ones Exedfinnes & Injubitias—e 
PMailus extirpo Bonas Leges & antiquas , Con- 
* in \\iurdris & Placitis—obſervabo & obſervart 
ec | | 
"Cnr be underſtood in any other Senſe in antient Char- 


1 Exemption to Cities, Towns and other aggregate 
„ bie int de Murdio,” „ 


[] 
' 


\ 
” 


Stan Prærog. 45. Placit. Cor. 16 C. Cole on the Stat. 


le Charte, { en. 1. runneth thus, Murdra etiam retro 
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ered, and the Murderer not apprehended ; or the Verb. Engle- 
{Body of an unknown Perſon appearing to have been ſheria, 


hacrox, who wrate before the Statute of Marl- De Coron. 
Ire, ſpendech a whole Chapter upon the SubjeR, and © 15: 
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CH AP. per Infortunium nullum erit Murdrum, lice; al 
IV. © dam Partibus px ConSUETUDIXE aliter obſer 
1 8 The Reader here ſeeth, that at Common-Law * | 

| ciament, to which they gave the Name of Marks 

was due in Caſe of Death per Infortunium, but tha y 

Places a contrery Cuſtom bad prevailed. The Statutes 

fore did not correct the Rigour of the Common. I an 


pr it 
the L. 
1 inc 
wi. 

Vords 
da du 


the learned Authors juſt cited conceived, Ibs only y 7 
was to extend a Rule of Law founded on natural ful # 5 
to thoſe Parts of the Kingdom, where a contrary Gulf", 


had prevailed. This clearly accounteth for the Wor 


00 Te. i rc 
c&tero, which, together with the annexing a wrong! 4 


ntable 


to an equivocal Expreſſion, led thoſe Authors into i of th 
Miſtake. : 

IT is difficult to conceive upon what Principles Courſe 
Court delivered the Opinion I have ſtated from the Ye tte be 
Book of Edw. 3.; ſince it would be a Reproach u ed 


Juſtice of the Kingdom to imagine that the Lay 
proceeded upon a Principle fo repugnant to Natue 
e to the common Senſe and Feeling of) 
in : : n x 3 i 
Bur the Common-Law never did lie under thi 
proach, For nothing is plainer than that no Man va 
Danger of a capital Puniſhment in Caſe of Death 
Miſadventure or /e Defendendo, or in any Caſe vt 
the FaQt was not feloniouſly done. ns, 


to col 
in cc 
peak 
adi 
ald 
x my 
b beer 
7 intit 
ſes of 


De Coron, BracrTon, ſpeaking of the Caſe of Homicide I! i be 
c. 4. Fendendo, faith, „ Non tenetur ad Pæœnam Hoi t be 
And of Homicide per Infortunium, * Non imputatur Wi: th 


c. 17. And again ſpeaking of the ſame Caſe, “ Abſolvi del 
6 quia Crimen non contrabitur niſi Voluntas nocendi i 
ce cedat.;” and he there compareth the Caſe to thu 
: an Infant or Madman, as ſtanding clearly upon the 
Lib. 1. c. 23. Foot of Reaſon and Juſtice. Fleta ſpeaking of the Cal 
$. 14, 15. Self. Defence uſeth Expreſſions of the like Import; 
ſaith he, interficit. And even the Statutes of Marin 
and Glouceſter plainly intimate that at Common. Lau 
Felony was ſuppoſed to be committed. The Ward 
the former I have already cited; the latter expreſſeth 
+ Matter thus, Par Miſadventure ou ſoy defend, u 
« guter Manner SANS FELON V. And the Pad 
| hereafter cited from the Patent Rolls are expreb 0 

fame Purpoſe. | 
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17 it is ſaid that though the Statute of Glouceſter ſa- CHA P. 
de Life of the Party, it left the Forfeiture of his IV. 
ds incurred at Common-Law, to the Mercy of the Fo 
* The Mercy of the Crown, or the King's Grace, 
ends of the like Import ſerving to impreſs on the . 
a due Reverence for the regal Character, no good 
cg can object to. This Statute ſpeaketh in ſtill an 
ler Strain, © The King will take him to his Grace, 
i pleaſetb bim. But it muſt not be concluded from 
Manner of Expreſſion, “ if it pleaſeth him,” that the 
ln grounded on the Statute is a Matter of mere Grace 
"ble or not at the Pleaſure of the Crown, though 3 
of the older Writers thought it was. For it is now a Stanf. Prærog. 
10 Point, and long hath been, that the Pardon iſſueth 45. bd. 
Courſe, and ex Debito Fuſtitie, the Requiſites of the 
te being performed. And the Author of Heta who See Coke on 
iſhed about the Time the Statute was made, ſeem- the Statute, 
to conſider the royal Grace as a Matter founded ra- Lib. 1. c. 23. 
in common Right than in mere Will and Pleaſure. 8. 8 
heaking of the Statute he ſaith, Ef cum Regi ſuper 
ali Peritate certioretur, Gratiosè diſpenſabit cum ta- 
iure cn ;s?sĩvtr rt ie CO 
Ix my Opinion the true Scope and Intent of this Statute 
b been greatly miſtaken, It hath been conſidered as a 
intitling the Subject to the Grace of the Crown in 
& of Homicide by Miſadventure or ſe Defendendo, to 
ich be was not before intitled; but the Fact appeareth to 
tobe quite otberwiſe. For the Subject had in theſe 
ks the Benefit of the royal Grace long before the ma- 
| of this Statute; as appeareth by many antient Char- 
ak Pardon !?, in which the King reciting that it ap- 
ng to him, ſometimes upon the Repreſentation of 
ns Fide dignorum, at other Times by the Certificate 
the Sheriff and Coroners of the County where the Fact 
bcommitted, that it was done in the neceſſary Defence 
be Party, * non per Feloniam aut Malitiam excogitatam, 
ludeth, “ Vos ergo Pietate moti perdonavimus prædicto 
5. Sefom Facis noſtræ que ad Nos pertinet pro Morte 
fralicda, & firmarg Pacem ei inde concedimus, Ita lamen 


de the Patent Rolls in the Time of H. 3. and Egaw. 1. 


nor to the Statute of Glouceſter, | 
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85 THis laſt Clauſe ſaved to the Relations of the P; 3 

8 deceaſed their Remedy by Way of Appeal of Dea, el 1 

to ſpeak more properly, recognized the Subjech; 1 wh 

to this Method of Proſecution ; and is I preſume w an 

Fleta in the Paſſage juſt cited meaneth by the Way bee 

Salvo Jure cif uſlibeet. 799 IM . 3 

THE royal Grace in theſe Caſes ſeemeth to me tg! n pi 

founded in the Benignity of the Common-Lay, ui Ven 

have been ſpecially regarded in framing the Coron, nte m 

Oath, which was nothing more than a Recognitiongft 1 in ( 

conſtitutional Rights of the Subject and a ſolemnEngy Il 

ment on the Part of the Crown to maintain them, "a 

V ores, as the Oath ſtandeth at preſent, I have ale I of a0 

cited: and Words of the hke Import were inſerted! 0 tba 

that antiently taken by our Kings, importing that Me wth n. 

as well as Juſtice is one of the conſtitutional Attriby pquire 

of the Crown. And I the more readily give into | dend 

Opinion, by Reaſon of the Proviſion made by the Me ba 

2 3. tuie of Edw. 3. when the Frequency of Pardons fi gol 
6-4. the Eaſe with which they were obtained was conſide aol, 

as a public Miſchief. “ No Pardon ſhall be gran: i 

for Manſlaughters and other Treſpaſſes againſt Wulice 

« Peace, but where the King may do it 5y b (ole h 

« viz. where a Man ſlayeth another in his own Dj +:: 

« or by Misfortune.” Theſe Words * exprelsy rel abolif 

ring to the Coronation Oath ſeem to imply that in hat W 

excepted Caſes, Mercy was due of common Right. vic: 

Jam it is founded in natural Juſtice. pine ord U was 

Bur the Mercy of the Crown in Caſes of Homicide » 08D 

liable to great Abuſe. The King was ſometimes miſled M 

a falle or partial Repreſentation of Facts, againſt viſt © 

27. Ed. 3. Abuſe the Statute of 27. Ed. 3. was levelled. The Aba l 

St. 2. c. 1. the Statute of Gleuceſter probably had in Contemplati h pro 

was the careleſs or partial Manner in which the Shinn Att 
and Coroners executed the Writ de Odio & Alia. le of 

Tuis Writ was founded on the Common-Lav, ſs tre 

was rendered more effectual by the Great Charter, Whi lag 

c. 26. provided that it ſhould iſſue Gratzs and of courſe vitho 1 

| 8 : | e 0 


* Sce 4. Edw. 3. 13. 10 Edw. 3. 3. 14 Edw. 3 u get 


Words of the like Import referring to the Coronation 2 
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oF HONFCEDE  . © a. 
the King. Upon the Return of this Writ, if CHAP. 
ened either that the Party was acquitted by the IV. 

i or that the Fact was done by Miſadventure or See Coke on. 

Lc dendo, the Writ de ponerd; in Ballium iſſued of Mag. Ch. 
M0 RIGHT: But the Sheriffs and Coroners were c. 26. 

koger thought worthy of a Truſt of this high Im- 

ne, which they had probably abuſed. And there- 

n order to veſt it in the, Juſtices Itinerant, who ge- 

i were at the Head of the Profeſſſon, and with 

View alone as IL conceive, was this Branch of the 

ne made. Not to intitle the Subject to the royal 

ein Caſes in which he was no: admiſtible to it be- 

zs hath been imagined ; but to remedy ſome In- 

K=-ncies, which had been ſeen and felt in the Me- 

| of admitting him to it. „ | 

o that End the Statute enacteth, & that frem thence- Stat. Gloue. 

th no Writ ſhall iſſue for the Death of a Man toc. 9. 

dae whether he was ſlain by Misfortune or fe De- 

ende, or in any other Manner wit bout Felony, But 

he Party accuſed ſhall remain in Prifon 'til the com- 

gol the Juſtices Errants or aſſigned to deliver the 

ao, Ard if it be found by the Country that he 

Id it in his own Defence or by Miſadventure, the 

files ſhall certify the ſame to the Eing who will 

ke him to his Grace, Cc.“ 5 1 5 

Inis was plainly pointed at the Writ de Ode & Atia, 

aboliſhed it. And in the Room of the Return made 

at Writ by the Sheriff and Corc gers ſubſtituted the 

fibczte of the Juſtices in Eyre. And this I appre- 

was all it did in regard to that Matter. | 

08d Coke indeed doth lay that the Wii: de Odio & Mag. Ch: 

ws taken away by the 28. Edw. 3. but in his Com- c. 26. 

on the Statute now under Conſideration he admit- 

dat it was reſtrained by this Statute, and another Re- 

} provided, And whoever will read the 28. Edw. 3. 
Attention, will fee that That Act was levelled at an * 


Ie of quite another Kind. EL 

Texting this Subject I have in Conformity to the 

age of Writers who have gone before me, and to the 

Fd the Statute of Glouceſter, ſpoken of the Caſes of 

wide fer Infor tuninm or ſe Defendendo as Caſes ſtand- 

ed of the Grace of the Crown, though probably R [ 
— —— intitled | 
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Fitz. Cor. 


287. 


P. intitled to it of common Right. That pero 


cide did fue out Charters of Pardon, as well be 


hath given us a ſhort Note of a Caſe from Fita 


think that the Law at that Time undoubtedy 


the real State of the Caſe, and at the ſame Time! 


The Defendant after he had killed the Afailantl 


that the Party was remanded to Priſon ad Gratian 


* Corcnatorum quid prædictus G. fugit, Ideo Catal 


the Benefit of the Statute of Glouceſfer, But i 
_ wards appearing that he had fled from Juſtice, bo 


. BIS CU N 
either Caſe had been unhappily inſtrumenta u 


ſince the Statute, cannot be denied. Wh: wal 
culiar Object of the royal Grace in theſe 00 
confeſs ſo clear to me. I am ſatisfied that the | 
the Party was never in Danger, and conſequeni 
Life he could not be conſidered as an Obieq 4 
Clemency, and ſtanding in Need of a Pardon. 
been generally thought that at.Common-Lay ie 
incurred a Forfeiture of all his Chattels, A 


the 3. Edw. 3. which, as he.citeth it, would le 


His Words are, «The Jurors were amerced fx; 
© an Undervalue upon the Goods of à Man u 
& killed another in his own Defence.” : 'This( 
ted ſtrongly implieth that in every Caſe of Honi 
Defendendo the Party forfeited al! his Goods oh 
Why was the Jury charged with the Value of the 
amerced for their Miſbehaviour with Regard toll 
praiſement ? But Fitzberbert goeth much fur 


us, I conceive, into the true Ground of the Far 


it, “ Ideo,“ faith the Book, „“ Catalla ejus cn 
66 pro Fuga.“ . 2, 5 a 15 . es, 9 55 9 

 FITZHERBERT hath reported ſome other Cale 
the Parties incurring this Forfeiture had fled from} 
And in the Caſe ſtanding next before that cited by 
and happening in the ſame Year, the Reporter alt 


expecland, addeth, “Et poſtea compertum + per 


ce confiſcantur pro Fuga.” He was remanded to 
as the Practice then was, appearing then to be nll 


were Therefore, for his Flight, confiſcated. | | 

FLIGHT it is well known at this Day induceth4 
feiture of Goods, though the Party ſhould be who 
quitted of the FaQt, And by the antient Law a Felol 
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parfuit upon Hue and Cry forfeited in like man- C HAP. 
nia,” as the old Books have it,“ Paci Regis redgere „ 1: 
rſavit. Quia per Legem non permiſit ſe Fuſticiari.“ pitz. Cor. | | 11 
eur it to the Conſideration bf the Learned, wWhe- pl. 288, 289, "Mt 
Calesof Homicide per Infortunium or fe Defendendo 290. ll | 
ure of the whole was ever incurred. For in the = 

+ neareſt the Conqueſt, when our Law was as it „ 
n a State of Infancy, and had not received the Im- | 11 
ents it did during the Reign of Ed. 1. and in ſome Wi | 


ding Reigns, the Manſlayer paid to the Crown by | wY | 
of Compenſation for the Loſs of a Subject a Mulct | 
e ſometimes in Money, at other Times in Horſes, ; | 
% Hawks, and other valuable Effects. This I call a | 
bor Fine, unleſs we may ſuppoſe that thoſe Payments ö | 
made ard accepted in Lieu of and as a Compoſition | 
e whole, which I leave to further Conſideration.“ ö 


b well known to the Learned, that the Angle-Saxons RIES 
nformity to a Cuſtom they and other Nations of Ger- See Tacitus 
trafion derived from their Anceſtors, in Caſe of de Moribus | 
ide contented themſelves with a pecuniary Compen- Germage- | 
, which they called the JYVergild, the Price of Blood. n. 
when it came to be aſcertained by Law was eſtima- 

n Proportion to the Rank and public Character of 
Deceaſed, the Crown in Conſideration of the Loſs 

subject, and the Lord for the Loſs of his Vaſſal 

ng in for a Share of it with the Family, which like- 

bad ſuffered a Loſs in the Death of it's Chief. 

r Community was ſuppoſed to have an Intereſt, as 
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fee Monteſquier's Spirit of Laws. Lib. 30. c. 19, 20. 


Auer among the Franks and other Nations of Ger- 
8 


ul had, in the Life of every Member. And there- i 
lhe King as Caput Reipublice might exact a certain 1 
er Fine in Caſes of Homicide, though merely 7 
Upon this Principle Deodands became due. The 1 
pon with which the Party was ſlain by another was a — ih 
wand. Irrational Creatures, and even inanimateBeingss 1 
b without the Intervention of human Means contri- | $1 1 
dee Madox's Hiſtory of the Exchequer, Chap. 14. S. 6. e ö j 
Traces of theſe Payments. | | | N 4 
dee the Saxon Laws throughout, with the Laws of the | 1 
err, and Hep, 1. and the Gloſſaries. Verb. Freda, | 1 
wid, Man bote. | | T | "Ut 
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DISCOURSE N 


— 2: H A p. buted to the Death were Deodands, and are (; t 


BY, 


for ſuch Inquiries. 


Day. And upon the fame Principle the Crown þ 
with the Family in the Amerciament called 1,4 
already mentioned. To 
Bor I will travel no further in a dark and amo 
trodden Path. 
I HAVE neither Leiſure not Inclination to enter 


into the Search of Antiquity touching theſe Mat 


The few Things I have thrown out I offer as prob 
Conjectutes; Hints which poſſibly may afford fome| 


Light to thoſe who have mote Leiſure and better Ht 


For I think it is now become a Matter rather of 


torical Amuſement than of real Importance to ing 


whether any Forfeiture in the Caſe of Homicide | 
fendendo or per Infortunium was incurred at Com 
Law or no. Since the Statute of G/zucefter intitle 
Party to the royal Grace and hath purged the Fork 
ab Tnitio, if any Forfeiture was ever incurred. 

I THEREFORE think thoſe Judges who have take 


neral VerdiQs of Acquittal in plain Caſes of Deal 


Infortunium, (juſtifiable Self- Defence hath been al 
ſpoken to) have not been to blame. They have, . 
the worſt, deviated from antient Practice in Favo 
Innocence, and have prevented an Expence of Tims 
Money, with which an Application to the Great 
though in a Matter of Courſe, as this undoubted 
muſt be conſtantly attended. 55 
Nulli vendemus, nulli negabimus, aut differemus R 
au Fuſtitiam. ES 85 
Ad if it deſerveth the Name of a Deviation, it 
fhort of what is conſtantly praQiiſed at an Admiralty 
ſions under the 28. H. 8. with regard to Offences not 


ed of Clergy by particular Statutes,* which had they 
committed at Land would have been intitled to Cl 
In theſe Caſes the Jury is conſtantly directed to acqu 
| Priſoner ; becauſe the Marine-Law doth not alot 


Clergy in any Caſe. And therefore in an Indictmen 


Murder on the High- Sea, if the Fact cometh out up0l 


* Statutes ouſting Clergy are 11, 12. V. 3. c. 7. 4 
1 c. 11. 8. Geo, 1. c. 24. and perhaps ſome others 
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OF HOMICIDE. " 
be no more than Manſlaughter ſuppoſing it to CH AP. 
23 committed at Land, the Priſoner is conſtantly IV. 


nel. „ 
CT, 4. 1 Au not fo clear with Regard to that SECT. 4. 
« of Self Defence, which I have already conſider- 

; barely excuſable. Bra&on and Fleta indeed, in the 

res have cited, ſpeak of Self-Defence in general 

not accurately diſtinguiſhing between that which 

liable and. that which is barely excuſable. But 

then infant State. of our Law fome Inaccuracy of 

efion and a Want of due Preciſion in the Arrange- 

of Ideas may be expected, and ought to: be candidly 

kd; though it muſt be confeſſed that in the Scale of 

1 Reaſon. and ſubſtantial Juſtice the Caſes widely 

. In the Former the Party is entirelynnocent, he 

gone no further than Nature leadeth, no further 

Duty founded on the great Law of Self-Preſerva- 
vill carry the wiſeſt and the beſt of Men. In the 
er he may be conſidered as blame-worthy, having 
is on Indiſcretion and inordinate Heat brought up- 
himſelf the Neceſſity under which he. excuſeth the 
d and though not a Felon, yet in the Eſtimation of 
Law which looketh with. a jealous Eye-on every Ac- 
which tendeth to Bloodſhed and the Diſturbance of 
Peace of Society, far from an innocent Man. In 
f, as I have already obſer ved, his Caſe is ſometimes 
nded with. Circumſtances ſo bordering upon and not. 
j diſtinguiſhable from that Species. of felonious Ho- 
de which we call Manſlaughter, that he may with 
Qwrety enough be conſidered as an Object of the 
7 Grace within the Reſtrictions of the Statute of 
fer, and conſequently not intitled to a general 
fig of Acquittal, e 1 
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Day. And upon the ſame Principle the Crown f. 
with the Family in the Amerciament talled 14, 
already mentionet. 5 

Bor I will travel no further in & dark and alma 
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I Have neither Leiſure not Inclinatioi to enter i bake 
into the Search of Antiquity touching theſe M! 
The few Things I have thrown out I offer a; prof ms, n. 


Conjectutes; Hints which poſſibly may afford ſome fifa! 


Light to thoſe who have mote Leiſure and bettet f ethe 
for ſüch Ine. ii 
Fo think it is now become a Matter rather Mot! 
torical Amuſement than of real Importance to Mel; 
whether any Forfeiture in the Caſe of Homicide iii Re 
fendendo or per Infortunium was incurred at Com x. 1 
Law or no. Since the Statute of Glouceſter intitle ih gon 
Party to the royal Grace and hath purged the Fork  Dut 
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I THEREFORE think thoſe Judges who have tile 
neral VerdiQts of Acquittal in plain Caſes of Dea 
infortunium, (juſtifiable Self- Defence hath been al 


| ſpoken to) have not been to blame. They have, 2 
the worſt, deviated from antient Practice in Fav 
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Innocence, and have prevented an Expence of Tims 
Money, with which an Application to the Great 
though in a. Matter of Courſe, as this undoubted 


muſt be conſtantly attended. ET ded 
Nulli vendemus, nulli negabimus, aut differemu M «i! 
aut Juſtitiam. i ide 
AxD if it deſerveth the Name of a Deviation, iet; 


fhort of what is conſtantly praQtiſel at an Admiraly {Me 
ſions under the 28. H. 8, with regard to Offences not 
ed of Clergy by particular Statutes,* which had they 
committed at Land would have been intitled to C 


In theſe Caſes the Jury is conſtantly directed to acqul 
Murder on the High- Sea, if the Fact cometh out upon 
* Statutes ouſting Clergy are I1, 12. 77 3. 0. 7. 4 
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„ In the Former the Party is-entirely:jonocent, he 

gone no further than Nature leadeth, no further 
| Duty founded on the great Law of Self-Preſerva- . 
will carry the wiſeſt and the. beſt of Men. In the 
be ma) be conſidered as. blame-worthy, having 

is own Indiſcretion and inordinate Heat brought up- 

mſlf the Neceſlity under which he. excuſeth the 

; and though not.a Felon, yet in the Eſtimation of 

Law which looketh wirh. a jealous Eye on every Ac- 

which tendeth to Bloodſhed and the Diſturbance of 

Peace of Society, far from an innocent Man. In 

55 have already obſer ved, his Caſe is ſometimes 

Ged with. Circumſtances ſo bordering upon and not. 
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de which we call Manſlaughter, that he may with. 

priety enough be conſidered as an Object of the 

g's Grace within the Reſtrictions of the Statute of 

er, and conſequently not intitled to a general 

Wd of Acquittal. e 1 


r 352 - 
Rn = _ — a : . IN OR TI C27 8 
. — — — — Ov. deb a LoL, — Pong 
* v4 5 Y * 


* ** 
— ——— — hho 3 — — — 
s IS , 
- 9 7 was 
2 r . 
— —ä—4—ꝓ— 2 — 


* * —_ 
* Nn I 


ers F | | | | 1 | 4 6 | N 
neee TOI ER TIT TEN; 


— 8 — 
— water; Ange? 
a 
4 — 


3 3 oe — r + wen ok res be „ wr pet m7 | 4 ad 4 4 92 — 
*3 : 5 y ba ie che e rein . N 
4 8 8 13/4 4 . 9 o : 7% ? | « * 4 444 ry \ T . r TY : 8 4 . 
1 TT, THT * 2 ig * enn i 4M 6 1 f . 24 Al 18a k . ? £ 


laughter, where Death enſueth from Actions in th 
| felves unlawful, but not proceeding from a feloniou EC 


v hich moſt frequently occur, are thoſe where Death 
ſueth upon a ſudden Affray and in Heat of Blood, up 


and under what Circumſtances Heat of Blood, the fu 


DISCOURSE . 
| N or le 
- Woe 6 7 he 
CHAP. V 17 8 
5 5 7 1 
* B nltails 
Manſlaug btes. 7% 
3 | . fol 
1 NOW proceed to that Species of felonious H. areas 
cide which we call Manſlaughter, which, 281 ht 45 el 
obſerved, the Benignity of our Law as it ſtandeth u e 
ſent imputeth to human Infirmity; to Infirmity w ce! 
though in the Eye of the Law criminal, yet is con Fall 
ed as incident to the Frailty of the human Frame. alty; 


Tux Caſes falling under the Denomination of Mee 


tention, or from Actions in themſelves lawful, but othe! 
without due Care and Circumſpection for preyen May 
Miſchief, have been already conſidered under the e 
of accidental Death. And the Diſtinction between H ende. 


laughter and excuſable Self. Defence hath been atten ici 


ed in it's proper Place. e, in 

TRR Caſes falling under the Head of Manſlaugh 4 
alty 
1 
ſome Provocation given or conceived. 1 

{ HAvE already premiſed, that whoever would ſhe 
himſelf under the Plea of Provocation muſt prove 
Caſe to the Satisfaction of his Jury. The Preſumpt 
of Law is againſt him, *till that Preſumption is repal 
y contrary. Evidence. What Degree of Provocati 


brevis, will or will not avail the Defendant is now t0 
conſidered. | | 


SECT. 1. Worps of Reproach, how grievous! 
ever, are not a Provocation ſufficient to free the fe 
killing from the Guilt of Murder. Nor are inde 
provoking Actions or Geſtures exprſſieve of Contempt 
Reproach, without an Aſſault upon the Perſon. 

THis Rule will, I conceive, govern every Caſe whe 
the Party killing upon fuck Provocation maketh Uſed 
deadly e or otherwiſe manifeſteth an Intention 


edt 


3 HOMICIDE. 2091 
or £0.60 {ome great bodily Harm. But if he had of HAP. 
en the other a Box On the Ear, Or had ſtruck him 5 V. 

þ Sick, or other Weapon not likely to kill, and bad Keil. 130. 
5 W againſt his Intention Kent it! had been but 131. | 
flag ner. 

HE ii Terence ber the Caſes I5 plinth this. To 

Liner the Malitia, the wicked vindictive Diſpoſiti- 

ready mentioned, evidently appeareth: in the latter 

a5 evidently wanting. The Party in the firſt Tran - ö 
of his Paſſion intended to chaſtiſe for a Piece of In- 

ce which fes Spirits can bear. In this Caſe the 

gaity of the Law interpoſeth. 1 in Favour of human 


Aly, in the other it's Juſtice regardeth and W 
patent Malignity of the Heart. 


PCT, 2. Axd it ought 10 be 8 that in 8E Cr. * 
other Caſes of Homicide upon flight Provocation, if 
m be rcafonably collected from the Weapon made 

aß or from any other Circumſtance, that the Party 

ended to kill, or to do ſome great bodily Harm, ſuch 

micide will be Murder. The Miſchief done is irrepar- 

, nd. the Outrage is conſidered as flowing rather from 

al Rage or diabohcal Malignity than from human 

ily. And it is to human-Frailty, and to that alone, the 

u indulgeth in every Caſe of felonious Homicide. 

A ſew Inſtances may ſerve for Illuſtration. _ „ 
finding a Treſpaſſer upon his Land in the firſt Tran- ; N Hale 474; 
prtof his Paſſion beateth bim, and unluckily happeneth e 
kl; this hath been held to be Manſlaughter. But it 
if be under ſtood, that he beat him, not with a miſ- 
jerous-Intention, but merely to chaſtiſe for the Treſ- 

þ, and to deter him from committing the like. For Keil ' 32. 
he had knocked his Brains out with a Bill or Hedge- 

le, or had given him an outrageous Beating with an 

linary Cude el bevond the Bounds of a ſudden-Reſent- 

nt, whereof he had died, it had been Murder. For 

ge Circumſtances ate ſome of the genuine Symptoms 

te Mala Mens, the Heart bent upon Miſchief, which, 

hae already ſhewn, enter into the true Notion of 

Mice in the legal Senſe of the Word, ws K 
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CHAP, APAxkxx found a Boy ſtealing Wood in hi, * 
V. Ground, he bound him to his Horſe's Tail and W 
Cro. Car. The Horſe took a Fright and ran away, and ange 
131. Boy on the Ground fo that he died. This was j, 
Palm. 545. be Murder.“ For it was a deliberate Ad and fu 
Jones (W.) of Cruelty. e 
199. Tux being an Affray in the Street, one 9 
Old Bayly Foot-Soldier ran haſtily towards the Combatant. 4 
April. 1704. man ſeeing him run in that Manner cried out, « 
| pry es, « will not murder the Man will you?” Stedmun ts 
and Denton. «© What is that to you, you Bitch ?” the Woman! 
upon gave him a Box on the Ear, and Stedmun f 
her on the Breaſt with the Pommel of his Sword. - 
Woman then fled, and Stedman purſuing her ſtabbe 
in the Back. Holt was at firſt of Opinion that thi 
Murder, a fingle Box on the Eur from a Woman nat U 
ſufficient Provocation to kill in this Manner, after bt 
given ber a Blow in return for the Box on the Far, | 
was propoſed to have the Matter found ſpecial, | 
afterwards appearing ir the Progre's of the Trial, 
the Woman ſtruck the Soldier in the Face with an 
Patten, and drew a great deal of Blood, it was held d 
tb to be no more than Manſlaughter. 
' Thnx Smart of the Man's Wound, and the Full 
Blood might poſſibly keep his Indignation boiling i 
8 Moment of the Fac. 8 
Stra. 49. Mx. Lutterel being arreſted for a ſmall Debt prey 
R. » Tranteron one of the Officers to go with him to his Lod 
and Reaſon. while the other was ſent to fetch the Attorney's Bl 
order, as Luiterel pretended, to have the Debt and 
paid. Words aroſe at the Lodgings about Cui 
; which Lutterel refuſed to give; and went up dtairs] 
tending to fetch Money for the Payment of the Deb 
Coſts, leaving the Officer below. He ſoon returned" 
Brace of loaded Piſtols in his Boſom which at the Impt 
nity of his Servant he laid down on the Table ſaying 
did not intend to burt the Officers, but be awould not 0 


* The Caſes of immoderate CorreQion, mee 
dy under the Head of accidental Death, carry this Rule 
further than theſe do. For Cortection with Moder 

certainly lawful. But in theſe Caſes the leaſt Blow 
have been unjuſtifiable. wm 
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The Officer who had been ſent for the Attorney's C HAP. 1 | 1. 
returned to his Companion at the Lodgings; V. 1 
aus of Anger ariſing Lutterel ſtruck one of the Wl | 
won the Face with a walking Cane, and drew a WA: 
Bod, Whereupon both of them fell upon him, Wit |. 


Ubdech him in nine Places, be all the while on the | 
begging for Mercy and unable to reſiſt them, And | 

(them fired one of the Piſtols at him while on the Wk | 
and gave him his Death's Wound. This is re- 3 | 1 
% have been held Manſlaughter by Reaſon of the (Vii 
ſult with the Cane. Eb . | 

$15 the Caſe as reported by Sir John Strange; and 1 
ordinary Caſe it is, that all theſe Circumſtances 1 
perayations two to one, he helpleſs and on the | 1 
nd begging for Mercy, ſtabbed in nine Places and 


lſpatched with a Piſtol 3 that all theſe Circumftan- See Holt's fl |. 
plan Indications of a deadly Revenge or diabolical Opinion in WH: 
ſhould not outweigh a ſlight Stroke with a Cane. the laſt Caſe. | 

in the printed Trial there are: ſome Circumſtan- 6 St. T;; „ 
nec, which are entirely dropped, and others very 195. ky 8 | 1 


th mentioned by the Reporter. { 
M. Iutterel had a Sword by his Side, which, after 1 
ray was over, was found drawn and broken, How 140 
happened did not appear in Evidence; for Part of 14 
ray was at a Time when no Witneſs was preſent, 1 {| i 
lj poke to the Whole. | 5 es 11 
Wren Lufterel laid the Piſtols on the Table, he M 
Wed that he brought them down, becauſe he would not 1 
peed out of bis Lodgings. ia tos Wn It} 


is threatened the Officers ſeveral Times. 

Ov of the Officers appeared to have been wound- 
ne Hand with a Piſtol-Shot, (for both the Piſtols 
Wharged in the Affray) and flightly on the Wriſt 
one ſharp pointed Weapon: and the other was 

Mucunded in the Hand with a like Weapon. mn 
Taz Evidence touching Luttere's begging for | 7 
vas not that he was on the Ground begging for 
;but that on the Ground he held up his Hands as 


—_— — ——— — — — — 


—— — nin ne 
. * 
* ba 


u: begging for Mercy. | 

it Chief-Juſtice directed the Jury, that if they be- 

Mr, Lutterel endeavoured to reſcue himfelf, which 
ONES 
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CHAP. 
v. 


declared Ir COULD BE NO MORE Than Manſſangbt 
Ixus Direction of the Chief- Juſtice the Repong 
totally omitted. And therefore I have taken the |; 


dropped by a Gentleman of Sir Jobn Strange's Al 
and known _Candour, if he had not been over fu 
of Brevity. -- Bt „ 


ſometbing in the Scale of Juſtice, are the Bane of 
Science, that dependeth upon the Precedents and I 
ples of former Times. 


Heat and Paſſion. 


or any other deadly Weapon, or by repeated Þ 


bis Lodgings, which it would have been their Duty tok 


ſtances omitted in the Report are too materia}, an 


he runs home to his Father all bloody; the Fathert 


Boy had fought with one who happened to be an 0 
match for him, and was worſted; a Diſaſter fig 
wugh, and very frequent among Boys. 


DISCOURSE l. 
he ſeems to think was the Caſe, and very prohayj 
the Caſe, it would be juſtifiable Homicide in the Of, 
However, as Mr. Lutterel gave the firſt Blow ga 
ed with Menaces to the Officers, and the Circunſ 


producing loaded Piſtols to prevent their taking Ya 


done, if the Debt had not been paid or Bai Piven, 


ty to ſtate the Caſe more largely than otherwiſe] 
have done. And J cannot help ſaying, that the (ug 


ter too far into the true Merits of the Caſe to hel 


 ImerpeecT Reports of Facts and Circumſtance] 
pecially in Caſes where every Circumſtance wes 


* 


IHA always thought Rowly's Caſe a very ex 


dinary one, as it is reported by Cote, from whom | 
cites it. The Son fights with another Boy and is beat 


other Boy, who dieth of this Beating, This is a 
have been ruled Manſlaughter, becauſe dine in ſu 


SURELY the Provocation was not very grievous. 


Tr upon this Provocation the Father, after un 
three Quarters of a Mile, had ſet his Strength af 
the Child, had diſpatched him, with an Hedge 


with his Cudgel, it muſt, in my Opinion, have. 


Murder; ſince any of theſe. Circumſtances vn" 
have been a plain Indication of the Malitia; th: Wy 0 
chievous vindictive Motive before explained * 


with regard to theſe Circumſtances, with what 


\., . 


OF HOMICIDE. 185 
g'to what Degree the Child was beaten, Cike is to- CH AP. 
ſlent. v. 


ſetteth the Caſe in a much clearer Light, Cra 
it the ſame Time leadeth his Readers into the Mk N 
nds of the Judgment. His Words are, „ Rowly 

hack the Child with a mall Cudgel;* of which Stroke 

0 afterwards ed,” -: | 45 

THINK it may 


or Croke 


be fairly collected from Croke's man- 

of ſpeaking, that the Accident happened by a ſingle 

+ with a Cudgcl nat likely to deſiroy and that Death 

"ot immediately enſue. The Stroke was given in 

of Blood, and not with any of the Circumſtances 

ch import the Mulitia, the Malignity of Heart at- 

lng the Fact already explained, and therefore Man- 
leber. I obſerve that Lord Raymond layeth great Lord Raym, 
eb on this Circumſtance, that the Stroke was with a 1498. » 
bel not likely to Kili. 5 9 1 


ECT. 3. Tur Rule laid down in the firſt Section 8 
not hold in Ca ſes where from Words or Actions of 
roach or Contempt, or indeed upon any other ſudden 
weation, the Parties come to Blows, no undue Advan- 


being ſought or taken on either Side. 


ECT. 3. 


3, ſtriketh him, upon which a Combat enſueth, in 

Ich A. is killed. This is held fo be Manſlaughter, for 

aſudden Affray and they fought upon equal Terms. 

din ſucb Combats upon ſudden Quarrels it mattereth not 
r NG 

bur if B. had drawn his Sword and made a Paſs at A. 

uud then undrawn z and thereupon A. had drawn 

12 Combat had enſued, in which A. had been killed, Keil. 61. 
would have been Murder. For B. by making his Lord Raym, 
„ tis Adverſary's Sword undrawn, ſhewed that he 1489. 
ht bis Blood; and 4's Endeavour to defend himſelf, 
Ich be had a Right to de, will not excuſe B. But if B. Keil. 130. 
rt drawn and forborn 'till his Adverſary had drawn Lord Raym. 
, it had been no more than Manſlaughter, 1493. 
aw e RIDE whoſe Caſe hath been already mention- 

Mon another Occaſion, upon Words of Anger threwa 


Il 


| budboll 182, calleth it a Rod, meaning I ſuppoſe a ſmall 


Bottle 


an.” 
er 
G 


N * 1 1a »” 


{ vsgTH provoking Language or Behaviour towards 1. Hale 456. 
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CHAP. 


We 


Lord Raym. 
1489. 


Preſervation, hath no inconſiderable Share, the Va 


counters jet me add, that the Blood, already too m 


nuated the Offence. .. 


be, if there is ſufficient Time for Paſſion to ſubſide, 


No man under the -ProteRion of the Law is to be the 


DISCOURSE ny 


Bottle with great Force at the Head of Mr Cope, an 
mediately drew bis Sword; Mr. Cope returned a Ba 
the Head of Mawgridge, and wounded him, Wher 
on Mawgridge ſtabbed Cope. This was ruled to bel 
der. For Mawgridge, in throwing the Botile they 

Intention to do ſome great Miſchief; and his * | 
immediately ſhewed that he intended to follow hi; 
And it was lawful for Mr. Cope being fo aſſaulted i 
turn the Bottle.“ The Judgment in this Caſe un 
to be good Law by all the Judges of England at a0 
ference in the Caſe of Major Oneb s. 
To what I have offered with regard to ſudden! 


heated, kindleth afreſh at every Paſs or Blow, : | 
the Tumult of: the Paſſions, in which mere jnflingl 


Reaſon is not heard. And therefore the Law in Cy 
ſcention to the Infirmities of Fleſh and Blood hathe 


1 


* 
bo 


"SECT. 4. Bur in theſe, and indeed in eren f 
Caſe of Homicide upon Provocation how great {oe 


for Reaſon to interpoſe, ſuch'Homicide will be Mu 
A. FIN DRTH a Man in the Act of Adultery with 
Wife, and in the firſt Tranſport of Paſſion killeth l 
this is no more than Manflaughter: But had he killet 
Adulterer deliberately and upon Revenge after the 
and ſufficient cooling Time, it had been undoubtedyM 
der. For let ir be obſerved, that in all poſſible Caſes 
berate Homicide upon a Principle of Revenge is Mu 


venger of his own Wrongs. If they are of ſuch a N 
for which the Laws of Society will give him an adeq| 
Remedy, thither he ought to reſort. But be theyol 
Nature ſoever, he ought to bear his Lot with Patience 
remember, that Vengeance belongeth only to tbe 220 
* See Lord Holi's Report of Mawgridge's Caſe Keil. 1 
The learned Judge in this Caſe, after. a ſhort introdudio!) 
courſe wherein I cannot totally agree with him, entereth | 
great Learning and ſound Reaſon inte the Point upon d 
the Caſe turned. He doth ſo likewiſe in the Caſe of the 


and Plus men. 


1 xz a! þ ” Py. . * 


— | * * Ai 
V 
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a att... WED 
CT. 5. UroN this Principle, deliberate Duelling V. 
Fr cnſocth, is in the Eye of the Law Murder. ForgpCT:. 5. 


' 


Jae generally founded in deep Revenge. And 
ueh Perſon ſhould be drawn into a Duel, not upon 
Live ſo criminal, but merely upon the Punctilio of 

| * the Swordſmen falſely call Honour, that will not ex- 
por he that deliberately ſeeketh the Blood of ano- 
1 ypon a private Quarrel aQeth' in Defiance of all 
20 human and divine, whatever his Motive may be. 

; r if, as I (aid before, upon a ſudden Quarrel the 
ties fight upon the Spot, or if they preſently fetch 
Weapons and go into the Field and fight, and one 
tem falleth, it will be but Manſlaughter; becauſe it 

he preſumed the Blood never oοõẽrht . 
x will be otherwiſe if they appoint to fight the next 
bor even upon the ſame Day, at ſuch an Interval as Keil. 27. 

he Paſſion might have ſubſided : or if from any Cir- . 

ſſances attending the Caſe it may be reaſonably con- 

el, that their Judgment had actually controuled the 

Tranſports of Paſſion before they engaged. The Oneby's Caſe, 
eRule will hold if after a Quarrel they fall into other Stra. 773. 
urſe or Diverſions, and continue ſo engaged a rea- Lord Raym, 
de Time for cooling. Pat ule Ins, Fre 


CHAP VI 


Of the Statute of Stabbing, 

HAT particular Species of Manſlaughter which 2 
8 ouſted of Clergy by the Ad of 1. Fac. 1. com- f. Jac. 1. c. 8. 
=p called The Statute of Stabbing cometh now in | 


Ie to be conſidered. r 
lun Statute was made at a critical Time, anchas Tra- 
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hath it, upon a very ſpecial Occaſion. It is ſuppoſ- Farreſly 1 33. 
V dave been principally intended to put an effectual Lord Raym. 


* 
# 


a 
g lv Outrages then frequently committed by Perſons 845. N 
mmadle Spirits and deep Reſentment ; who wear= _ 18 
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CHAP. 


VL 


SECT. . 
Keil. 55. 


nuating Murder, which in Law was not. Wha 


\ 


 PISCOURSE ny 
pared to do quick and effeQual Execution upon hy 


cations extremely flight, 


Ir was agreed by the Judges in Lord ihn 
that this Statute is declaratory of the Crane 
and was made for preventing the Inconyeniencis y 
from the Forwardneſs or Compaſſion of Juries; 


were apt to conſider that to be a Provocation fir 


was merely a declaratory Statute or no, 1 will 0 
upon me to determine. But certain it is, that the 
the Words deſcriptive of the Offence are ver; ven 


probably in Terrorem, yet in the ConftruQion o * 
Stitute the Circumſtances which at Common. La 0g 
ſerve to juſtity, excule, or alleviate in a Chang bt 
Murder, have always had their due Weight in Py 1 
tions grounded on the Stature. | 
THe Words are, © If any Perſon ſhall „ r 
« any Perſon, ſuch Perſon not having then a M | 
« drawn, nor having firft ſtruck the Party killing WH: 
c the Party dicin ſix Months; except in Caſes of de ; 
* fence, Miſchance, or for preſerving the Peace, c. 


« tizing his Child or Servant, ſuch Offender (hall We: 


Bor general as the Words are, yet Caſes coming viii 


in the Letter of the AR, and not covered by any 


1. Hale 470. 


him; he ſtabbeth one of them, this is not within tht 


him, not telling bis Buſineſs nor uſing Wor 4 of 4 


Exceptions, have very rightly been adjudged not 1: 
within the Meaning of it; the Juſtice or Benignity in 


Law over-ruling the rigorous Penning of the u 
I wiir by way of illuſtration mention a few N 
{ome of which have been already cited to other Purpl Ce 


Tux Caſe of an Adulterer ſtabbed by the Hug 
the Act of Adultery lately cited is not within the AG 
is Manſſaughter at Common-Law. For the Pro 
is greater than Fleſh and Blood in the firſt Tranjpdl 
Paſſion can bear. 1 | 
A Man is aſſaulted by Thieves in his Houle 
Thieves having no Weapon drawn nor having fl 


it is juſtifiable Homicide, _ i 
Ax Officer puſhed abruptly and violently into :“ 
tleman's Chamber early in the Morning in order to 


| 


e. » Ys 699 (B47 66 l 8 . l Denn an, 3/44 1 agg" 
* * , Ss — * . of . 
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entleman not knowing that be was an Officer, under CH A. 
«| Surprize took down a Sword that hung in the VI. 
ber and ſtabbed him. It was' ruled Manſlaughter 
ommon-Law, though the Defendant was indicted 
be Statue, and the Officer had no Weapon drawn, 
bad be ſtruck the Defendant : who not knowing the 
ers Buſineſs might from his behaviour reaſonably 
de that he came to rob or murder him. 
row an Outcry of "Thieves in the Night-Time a 1. Hale 42. 
Un who was concealed: in a Cloſet, but no Thief, 474 7 
in the Hurry and Surprize of the Family was un- Cro. Car. 
ſabbed in the Dark. This was held to be an inno- 539. 5 
Miſtake, and ruled Chance- medley. Jones (W.) 
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ssl it might have been better ruled Manſlaugh- 429. F- 
Common Law; due Circumſpeaion not having |! & 
uſed, but it was not Manflaughter within the Sta- #4 
Ass of this Kind are very numerous. Many of uy 
having been already ſtated to other Purpoſes under 4 
Head of juſtifiable or excuſable Homicide. And more 1 
are which cannot have eſcaped the Obſervation of it 
attentive Reader. In all ſuch Caſes the Juſtice or - it 
enity of the Common-Law hath over-ruled the Ri- . 
of the Statute, 5 ae e 7h 
ECT. 2. A Priſoner whoſe Caſe may be broughtSECT, 2, 1 
lin the Letter of the Act commonly is arraigned up- 8 1 
wo Indictments, one at Common-Law for Murder, 3 
other upon the Statute. And if it cometh out in Evi- i 
ce that the Pact was either juſtifiable or amounted 11 
ly to Manſlaughter at Common-Law, it hath been 9 
ly known- that ſuch Perſon hath been convicted of 1 
Irleughter upon the Statute. „ 9 
Ab indeed it would be ſhould he be fo convicted. 1 
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l the Tradition I hinted at before is to be depended 
this is one of thoſe Acts which, to borrow an Ex- 
Won from Lord Bacon, was made upon the Spur of the 
. Whereas the Rules of the Common-Law in 
es of this Kind may be conſidered as the Reſult of 

| om and Experience of many Ages. 

FIT me add, that if the Outrages at which the Statute 
exdled had been proſecuted with due Vigour and — 
A TT ˙ x 000008 Will | 
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Contemplation of the Legiftature. Otherwiſe it wil 


| Perſon ſtabbed or thruſt] © not having then a Wal 


I. Hale 470. 
Godd. 154. 


_ thrown at 20 Yards Dittance, MSS. Denton and Chapt 


DISCOURSE x 
Proper Severity upon the Foot of Common-Lax [ 
'not an End would ſoon have been put to them, wit 
incumbering our Books with a ſpecial AQ for tha] 
poſe, and a Variety of Queſtions touching the true | 
tent of it. This Obſervation will hold with fr 
many of our penal Statutes made upon ſpecial 1 N 
ſing Occaſions, and ſavouring rankly of the Times 

AFTER what I have ſaid it may not be though 
tremely neceſſary to enter minutely into the Circum 
ces which will bring particular Caſes within the din 
or take them out of it. But ſomething very briefly 
be BT nd NE re OO OY 


SECT. 3. Tux Statute in deſcribing the Of 
faith, „If any Perſon ſhall /tab or thruft,” Under 
Words ſhooting with any Sort of Fire-Arms, or thru 
with a Staff or any other blunt Weapon, hive 
brought within the Act. The Caſe of thruſting vil 
blunt Weapon mult be ſuppoſed to have been in 


be eaſy to account for the Exception with regard to 
Correction of Children or Servants. „ 
THe: Caſe of ſhooting with Fire-Arms will goven 
Caſes of ſending an Arrow out of a Bow or a Stonef 
a Sling, or uſing any Device of that Kind bell it 
Hand of the Party at the Inſtant of diſcharging it, | 
throwing at a Diſtance and wounding the Party, whe 
by Death enſueth, the Weapon, be it what it may, 
ing delivered out of the Hand * at the 'Time the Stroke 
given, hath not been thought with ſtriQ Propriet 
come under the Notion of ſtabbing or thruſting. 


SECT. 4. Tas Statute hath likewiſe theſe Wo 
further deſcriptive of the Offence, . Such Perſon” | 


“ drawn, nor having firſt ſtruck the Perſon killing. 
Ax ordinary Cudgel, or other Thing proper io 
fence or Annoyance m the Hand of the Party hath 


7 Hoelt in Keil. 131. and by the Court in Muna 
at Old Bayly in Od 8. An. where the Point of a Sword 


is conſul 


c 
* 9 . x v % — _ ad TIF 0 : 
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dere as a Weapon drawn, fo as to take the Caſe C H AP. 
the Statute 3 thoigh the Words a Weapon drawn Vl. 
cher to import a Sword, or other Weapon of thaet 
aon out of tHe Scabbar d. It would {ound extreme- 

{to ſay, that a Sword in the Scabbard is a Wea- 

an within the Meaning of the Act. 5 And yer I 

ne there are ſome Swords yet remaining, which 

ably have not been drawn ſince the Reſtoration, as 

Fited for Defence or Annoyance as an Ordinary . 

pl But the Judges have wiſely held a ſtriat Hand 

his Statute, They did ſo very remarkably in the 

« where it hath been held that Perſors preſent aid- 

ind abetting, though at Common-Law Principals in 
Manſlaughter, are not within the Statute, ſo as to be Allen PA 
ed of Clergy. - „ . Halo a. 
„ . Salk. 54. 
ECT. 5. THE Judges were once divided upon the g C. 4 
frudion of the Word Then, © the Party killing hav- 3. Lev. 256. 
g then no Weapon drawn.” The Point in Debate | 
Whether the Word Then was to be confined to the 

nt the Stab was given, or whether it related to the 
je Time of the ee But as I do not find that 


Point received any judicial Determination, I leave it 


te Men of more Leiſure and Refinement © 
another Caſe, a Queſtion aroſe upon the Conſtruc- Jones (W.) 
of the Word Firſt in the Statute. * The Perſon 340. 
led not having fr/? ſtruck the Perſon killing,” Ele- 

ab the Judges held that the Words, “ Not having 
truck,“ meant, not having given the firſt Blow in 
rey. Richardſon ſingly was of Opinion that the 
pling of the Words was, not having ſtruck &fore the 

d Wound was given, The major Vote however 

jled, But in the Opinion of Holt, againſt the na- Skin. 668. 
Order of the Words and the obvious Meaning of 
Pt, The Arrangement of the Words, as they ſtand 

ie Statute, ſeemeth to have been inverted, and a 

ende Legiſlature neyer dreamt of extorted 

em, oh ; 

415} are ſome of the Queſtions upon which the 

wy of Learned Men hath been employed in the 

lruction of this Statute, But wherever the Deſen- 

$1ndited at Common-Law and alſo upon the Sta- 
de Queſtion moſt worthy of Litigation would in 

| my 
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CH AP. my Opinion be, Is the Fact upon Evidence Mf. 
Vi Common-Law, or is it not? eſpecially if the dus 
declaratory of the Common-Law, as in the P,gy 

ready cited from Neiling it was reſolved to be 

Ox general Rule however may, as L cone 

ſafely laid down, that in all Caſes of Doubt and 4 

ty upon the Conſtruction of the Statute the Benion 

the Common-Law ought to turn the Scale. 


CHAP. vs. 


FJIEFORE I quit the Subject of Manflaught 

DD will ſubmit to Confideration a. few Thing 
have occurred to me touching the DiſtinQion hed 
the Offence and Murder in the Light dur ode N 
conſidered thoſe Offences, : And how far later $ 
have introduced the material Diſtinction between 
Offences which at preſent is eſtabliſhed. - | 
Tux diſtinction between Murder and. Manſlay 
Fo 2s it 15 ſtated by our.oldeſt Writers, ſeemeth to hare 
Vid. Brat, in their Time merely nominal. By the one they 
cap. de Mur- an inſidious ſecret Aſſaſſination, Occulla Occiſn, mil 
dro. ente aut Pidente, as they .expreſs themſelves. An 
micide under theſe , Circumſtances; if the.Ofendg 

nor apprehended, ſubjected the Townſhip, as1 hy 


ö ready obſerved, to the Amexciament to which they 
the Name of Murdrum. _ | 


Vid. Brat, EvxRx other Species of feloniots Homicide the 
cap. de Ho- ed ſimple Homicidium nequiter & in Felonid fatiun, 
mieidio both Offences with regard to the Conſequences 0 

viction were the ſame; both capital, unleſs the Fri 
of Clergy interpoſed; and when it did, both were 


. 3 b 4 

Tux legal Notion of Murder in Contradiſna 
Manſlaughter was afterwards enlarged, and took in 
Species of Homicide, whether openly or privily col 
ted, if attended with Circumſtances indicating 3 ff 
ceived Malice in the large Senſe of that Tem wh 
have already ſtated and explained: or to borrow a! 
from the Scoteb Law, « Slaughter of forethoughtFi 
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oF Haha . .-. a 
"DAY the cleareſt and beſt Writer on the CR AP. 
lan before Hale, ſtateth the old Rule from Bre- VII. 
wt addeth, that the enlarged Idea taking in every gtanf. c. 10. 
es of Homicide with Malice prepenſed had long Id. p. 18, K 


s it had obtained is difficult to determine with 
Gon; and! think 1t a Point not worthy of much In- 
on. It had certainly obtained long hefore Stan- 
"ime, For though, as T obſerved at the Entrance 
Diſcourſe, the antient Precedents and Writers on 
u do not make uſe of the Term Homicide up 
10 fretbougbt in Contradiſtinction to ſimple felonious 
de unattended with that Circumſtance; yet it is 
i that the Term, and alſo the Diſtinction between 
ne Offence and the other founded in the Circum- 
of Malice was well-known and underſtood at or 
near the Time thoſe Writers flouriſhed.* | | 
1s Ads + of general Pardon from the 50. Edw. 3. 
Time conſtantly and uniformly except Murder of 
Frepenſed, or in Words tantamount, correſponding 
ly with our preſent Notion of that Offence. _ 
rg theſe Acts, Manſlaughter not being excepted 
Elva; underſtood to be pardoned, 


9 ' p Rc 
. ͤ—ͤ 110. ⁵ . — Re 7 a rS n 
, 4 * * > * * 


xz was a real Diſtinction though temporary and 
oral, eſtabliſned between the Offences of Murder 
imple felonious Homicide: which was certainly 
el on the ſuppoſed Malignity or Non-malignity of 
leatt at the Time the Fact was committed. In one 

the Mercy of the Crown interpoſed, in the other the 
(er was left open to the Juſtice of the Law, 
ur Statute of Rich, 2. Mkewiſe preſuppaſeth the legal 
„ion as weil-known in thoſe 3 and, as far as it 
) eſtabliſneth a real and laſting Difference between 
ences. It enacteth, “ That no Pardon ſhall be al- 
ed for the Death of a Man ſlain by Await, Aſſault, 
Wice Prepenſed. — unleſs the ſame Murder Cc. be 
ined in the Charter. And if in any Pardon it be 


* 0 
PPP A 
— 1 


I 3. Rich 2. 


ſe the Patent Rolls already cited, many Pardons for Ho- 
| under various Circumſtances reciting that the Fact: 
onntte Non per Feloniam aut excogitatam Malitiam, 
&e the As in Ra/tal or any Edition before 1618, when 
Ms Collection omitting temporary AQts and AQs ſuppoſed. 
rated or abſolute, was publiſhed; ONT 5 


not 


« vs. 28 "v7 2 0 1 5 n 4 8 . 4 4 7 — 4 | ; | 
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„ DISCOUNTED. 
E H A P. “ not ſo expreſſed, the Juſtices ſhall enquire by ln 
VII. “ if he be murdered or flain by Aſſault, N ö 
<« lice prepenſed. And if they find that be wal ö 
the Charter ſhall be diſallowed.⸗- 
. Ueoxw ſuch finding of the Jury the King was py 
ed to have been deceived in his Grant. And the 
the Statute provideth that no general Words in the! 
don, how comprehenſive ſoever, ſhall avail the Of, 
The Crown was not preſumed intentionally to pa 
premeditated Murder, unleſs it's Intention was pl 
and clearly expreſſed in the Charter. 
Tux Statutes ouſting Clergy in the Caſe of 
Murder likewiſe preſuppoſe an. eſtabliſhed well h 
Diſtinction between that Offence and ſimple fel 
Homicide ;' and fall in exactly with our preſent N. 
of Homicide attended with and aggravated by the 


cumſtance of Malice prepenſed. e 
12. H. 7. If any lay Perſon prepenſedly murdet 


Lord, Sc. ZZ or Oo Ne rd ol 
223. H. 8. Ouſteth Clergy in Caſe of wilful My 
of Malice prepenſed; but excepteth Perſons in hol 
ders, viz. of the Order of Subdeacon or above, | 
25. H. 8. Referreth to the 23d, and is with gf 
the preſent Queſtion merely auxiliary to it. 
I. Edw. 6. Which for Reaſons given in another} 
1 think, hath ſuperſeded both the Acts of H. 8. 
concerneth the Enumeration of Offences ouſted of 
gy, deſcribeth the Offence by the Term Murder af 
lice prepenſed ; but doth not extend to Acceſſat 
fore the FaQ, rior to Perſons ſtanding mute, &. 
two As of H. 8. taken together did. 
4. 5. Pb. and M. Is auxiliary to the Act of Ei 
and extended fo Acceſſaries before the Fact, and u 
ſons ſtanding mute c. and the Offence is here del 
fingly by the Words wilful Murder; which in th61 
guage of the Law ex Vi Termini import every Tui 
now underſtand by Murder of Malice prepenſedn\ 
ttradiſtinction to Manſlaughter. ; 4 
Bro. Indict- Ax therefore in an Indictment for Murder the ! 
ment pl. 7. Murdravit is ſo neceſſary and eſſential in the Deſcripil 
the Offence, that no Words however importing 4 


* EE . apa 4 GS a = 
* DoS. 4 * * 
% #6 re” 


X 8 8 e : N a 
PPP . A 4 835 
. N - . 


— 
ay how, 
© &ew 4 
„ 
e 
— 
wot, 2 * 


wens Ky 
3 
8 * 


Wim N og TESTS 


cc a . 4 | 

| 3 Caſe within the Statutes. And for want of that 
| cal, operative Word the Defendant cannot be con- 
[ | 


\ f Murder, though he may of Manſlaughter. 


rroduced a material and laſting Diſtinction between 


ler, with regard to the Conſequences of a Convics 


iu like Manner defeQtive, I his Defe& the Statutes 
1 6, and Pb. and M. have ſupplied. 


ren, who {rom the Delicacy of their Frame ſeem to 
moſt ſuſceptible of human Paſſions, and ſome o- 
vere left to the extreme Rigour. of the Common- 
and to the Mercy of the Crown, For at Common- 


"1 ethe Offender was capable of holy Orders and qua- 
e wem. And in thoſe Caſes, I am ſorry to ſay it, 


rs, though of the moſt atrocious Kind, were not 
ld, And therefore wherever I ſpeak of the Be- 
y of the Law and it's: Condeſcenſion to human Infir- 
in the Caſe of Manſlaughter, I would be always 
ſtood to ſpeak of the Law in it's preſent State. 

bt Light and ſound Senſe have at length, though by 

low Degrees, made their Way to us. We now con- 
(te Benefit oi Clergy, or rather the Benefit of the 
tes, a5 a Relaxation of the Rigour of the Law, a Con- 
afin to the Infirmities of the human Frame. And 


re the Degree of Puniſhment by the real Enormity 
tOffence; not as the Ignorance and Superſtition of 
kr Times ſuggeſted, by a ſenſeleſs Dream of ſacred 


C 


IMs or ſacred Functions. | | 


I of the better Half of the human Race. Women 
rand Larceny to the Value of 105%. Were put upon 
me Foot as Men intitled to Clergy. 

2M lr 


lust Statutes ouſting Clergy in the Caſe of Murder, 


Offences and | what we N now commonly - call Man- : 


ill, all Perſons not capable of holy Orders, as 


ore in the Caſe of all clergyable Felonies, we now 


r 21. Joc. 1. went a little, and but a little Way in 


or Hole ĩ˙ i!! 
; ex Malitid præcogitatd Interfecit, will now C H A P. 


VII. 


Pu: the Statutes of H. 8. were extremely partial 
Lſective, all Perſons in holy Orders, who ought 
ſelres to have known and taught others their Duty, 
excepted. . And the Statute of H. 7. already cited 


il Felonies, except Petit Larceny, Rape and May-- = 
were conſidered as capital Offences, unleſs in Caſes 
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DISCOURSET 
Ir is really aſtoniſhing that when their Cie d 
profeſſedly under the Conſideration of the Lol 


more was not then done in their Behalf. But her | 
more than half a Century the Wiſdom of the Nj 


Women in all Caſes of clergyable Felonies upon 
| ſame Foot as Men intitled to Clergy, © 

Tas 5th of Queen Anne at length aboliſhed th 
Ceremony of reading, and ſo broke down, if | ng 
the Fxprefſion, the Wall of Partition between d 
and Subject under one and the ſame Degree gf 
This Meaſure intitled thoſe who before were ſupp 
be under a legal Incapacity for Orders, as Jews A0 
others were, and likewiſe thoſe who in Preſumpii 
Law were not qualified in Point of Learning, of 
reading a Scrap * of Latin, which they called je] 
Perſe, was commonly made the Teſt, this Meaſure! 
tled all theſe to the Indulgence of the Law in conf 
with the reſt of their fellow Subjects. 

 FroM this Period the Meaſure of Puniſhment hat 
I before hinted, been governed by the Degrees of 
Guilt ; not by an abſurd Diſtinction between Subjef 
Subject, originally owing to downright Impudenc 
one Hand, and to mere Fanaticiſm or amazing Pull 
mity on the other. „„ 
Tuus hath the Order of Things, which the! 
and Preſumption of the Romiſh Clergy introduced, 
the Ignorance or Enthuſiaſm of the Laity adopted, 
happily inverted. Our Anceſtors in Queſtions tout 
the Allowance or. Non- allowance of Clergy regal 
ſolely the Function or Abilities of the Offender, wt 
real Demerit of the Offence. OR 


Miſerere nei Deus. 


nn 
N 


or HOMICIDE. 
CHAP. . VIII 


/ Murder. 
Ay k already obſerved, that our oldeſt Writers 
be uſe of the Term Murder in a very narrow, li- 
Gnſe; and that in ſucceeding Ages the Definition 
Offence, in Contradiſtinction to ſimple felonious 


appeared to have been attended with Circumſtan- 
licuing a prepenſed Malice in the Party killing. 
at this enlarged Idea hath long obtained, and ex- 
lech in with our preſent Notion of Murder of 
e prepenle. | „ | | 

vs likewife endeavoured to ſtate and illuſtrate by 
ties already cited the true legal Notion of the 
Malice as applied to the Caſe of Murder, which I 
jt now repeat. It is ſufficient to refer the Reader 


the Subject of Homicide in general, 


g of the lower Species of Homicide, whether juſti- 
exculable, or alleviable, would be better under- 
j fit f xing in the Reader's Mind the true Idea of 
hegree of Malignity implied in the Term Malice; 
in Caſes prima Facte falling within the lower Spe- 
auh made the Fact, all Circumſtances conſidered, 


the Law irferreth the Malignity of the Heart. 


dect lam now profeſſedly entering upon. But as 
concerning Murder is interwoven with the lower 
bot Homicide, and ariſeth from a Variety of Cir- 
aces connected with them, this Anticipation became 


[Prima Facie ſeem to fall under the lower Species, I 
E make myſelf better underſtood than by conſider- 
M under ex ery Light they will bear, I will there- 
1 | fore 


de, was enlarged ſo as to take in all the Caſes 


tisoffered by way of Preliminary to the Diſcourſe 


05: to enlarge upon that Point there rather than in 
xe; becauſe I thought many Things I have ſaid in 


= to the Crim? of Murder. I have likewiſe as I 
dong enceavoured to ſtate the Circumſtarces from 


Er Matters have, I confeſs, in a manner exhauſted 


meaſure necelſary. Since in treating of the Caſes 
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CH A P. fore confine myſelf to the Circumſtances i 


VIII. 


explained, is apparent, need not to be mention 
Diſcourſe of this Kind. The Caſes upon which h. 


SECT. 1. 


SECT. 2. 


. ² . by E ns ns SR ES 
* * * A * 5 So 


as it is, will betray me into ſome little Repetition,y 
I will avoid as much as poſſible. Jo. 


I ſhall confine myſelf. 


the Head of Homicide in Advancement of Juſtice, 

| fices, and of other Perſons having Authority to ane 
impriſon, or acting under Colour of ſuch Authority, 
my Thoughts upon that Subje& more at large, 


Offices are under the peculiar Protection of the l 
This ſpecial Protection is founded in great Wiſdom 


engaged in the Buſineſs which brought him thither; 
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DISCOURSE I 
enſed Malice which have not already alen a 
Though I fear the Nature of my Subjed, comp 


Tux groſſer Inſtances of wilful Murder, aud 
the Malignity of the Heart, the Malitia I have y 


have ariſen, or which may be the Subject of ſuul 
tigation, are only proper to be mentioned; and tg 


SRCT.7. SOMETHING hath been ſaid brief | 
ing the Killing of Officers in the Execution of ther 


this being a Matter in which the Juſtice of the Kin 
is deeply concerned, I will now ſubmit to Conſider 


Min1sTERs of Juſtice while in the Executicneft 


Equity, and in every Principle of political Juſtice, | 
without it the public Tranquillity cannot poſibj 
maintained, or private Property ſecured; nor inthe 
nary Courſe of Things will Offenders of any Kind 
meſnable to Juſtice. And for theſe Reaſons the Kil 
of Officers ſo employed hath been deemed Murde 
Malice prepenſe, as being an Outrage wilfully comml 
in Defiance of the Juſtice of the Kingdom; the fi 
eſt Indication poſſible of the Malitia, the Malignt 
Heart which I have already ſtated and explained. 


SECT. 2. Tris Rule is not confined to thelnf 
the Officer 1s upon the Spot, and at the Scene of Ad 


he is under the ſame Protection of the Law, Eundhl 


rando, & Redeundo. And therefore if he cometh to 00 
Office, and meeting with great Oppoſition retireth,an 
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bann be is killed, this will amount to Murder. He C H AP. 
Obedience to the Law and in the Execution of VIII. 
ice and his Retreat was neceſſary in order to avoid | 
Danger that threatened him. And upon the ſame 1. Hale 463. 
ple if he meeteth with Oppoſition by the Way, 
killed before he cometh to the Place, ſuch Oppoſi- 
Lins intended ts prevent his doing his Duty, which is 
a 00 be collected from Circumſtances appearing in Evi- 

this likewife will amount to Murder. He was 
1 in the Execution of his Office, going to diſcharge 


Juty the Law required of him. 


ECT. z. Nox is the Protection the Law affordethSECT. 3. 
confined to his own Perſon, Every Man wh6 n 
n Aid of him (I ſpeak here principally of ſuch Offi- 

i at Common Law or by the Appointment of the 

xn are properly Conſervators of the Peace), every 

lending his Aſſiſtance for the keeping of the Peace, 

tending for that Purpoſe, whether commanded or 

s under the fame Protection as the Officer himſelf. 


ECT. 4. Tur Protection the Law affordeth in theſeSE CT. 4. 
c muſt not be conſidered as confined to the ordinary RE 
ters of Juſtice or their Aſſiſtants, It reacheth, un- 

ſome Limitations which ſhall be conſidered, to the 

s of private Perſons interpoſing for preventing Miſ- 

in Caſe of an Affray, or uſing their Endeavour for 

ehending Felons, or thoſe who have given a dan- 

Jus Wound, and for bringing them to Juſtice. For 

People are likewiſe in the Diſcharge of a Duty the 

requireth of them. The Law is their Warrant, 

hey may not improperly be conſidered as Perſons 

ged in the public Service and for the Advancement 

alice, though not ſpecially appointed to it. And 

that Account they are under the ſame Protection 

e ordinary Miniſters of Juſtice are. 


ECT. 5. Tuis Rule is not confined to thoſe whoareSECT. 5. 
nt fo as to have ocular Proof of the FaQ, or to thoſe 
firſt come to the Knowledge of it. For if in theſe 
ten Suit is made, and a ortiori if Hue and Cry be 

So | |? 4s. BY RN CD levied 
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CH AP. levied, all who join in Aid of thoſe who began the 1 
VIII. it are under the ſme Protection of the Law as _ ſor 
thers are, and ſtand in every Reſpect upon the ſame ding 
Otherwiſe no Man of common Prudence would bre 
the Purſuit; and many great Offenders would elcape [remer 
| Hands of juſtice. | | | %“ 
r. Hale 464. A Robbery is committed on the Highway or eie Bu 
the Country upon Notice riſeth and purſucth the RH 
V ha turn and make Reſiſtance, and in the Strugple o wuceth 
the Robbers is killed, this on the Part of the Py;, bother 
juſtifiable Homicide. But on the other Hand, if H t 
the Purſuers is killed by the Robbers or any of then pai 
will be Murder in the whole Gang joining in uh AR" kil 
tance, whether preſent at the Murder or at z Din." 
but taking a Part in ſuch Refiſlance, The Law ig XD 0 
ſame in Caſes of Hue and Cry duly levied, 15 
SEC T. 6f SECT. 6. No is this ſpecial Protection of thel = 
* Confined to Caſes of a mere criminal Nature, where e 
public Peace is broken or endangered. The Min i 4 

of Tuſlice in civil Suits, under proper Limitations w . 
ſhall be conſidered, are intitled to the ſame Protea . 
themſelves and Followers, and upon the ſame Prind q 11 
of _poltticar n ;ͤ ns ä 10 1 

Bor theſe Rules require ſome further Explanati 4 


ECT. 
rſs be | 
| Thing 
Warran 
e or din 
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SECT. 7. SECT. 7. Wirz regard to ſuch Miniſters of Ju 
. who in Right of their Offices are Contervators of 
Peace, and in that Right alone interpoſe in the Ca 
Riots or Affrays, it is neceſſary in order to make tht 
Keil. 66, - fence of killing them amount to Murder, that the r 
115. | ties concerned ſhould have ſome Notice with what! lrreg 
38: they interpoſe: otherwiſe the Perſons engaged ma) i. Pro 
Heat and Buſtle of an Aﬀray imagine they came ne Kill 
; 2 Part in it. But in theſe Caſes a ſmall Matter vl eO g 
1. Hale 460, mount to a due Notification. It is ſufficient if the 8 Koo 
461. is commanded, or the Officer in any other Manne Tor 
| dcdlare with what Intent he interpoſeth. Or if the Wie like 
cer be within his proper Diſtrict, and known — f his 
nerally acknowledged to bear the Office he aſſumet ent yy 
Law will preſume the Party killing had due ”y Writ an 
his Intent, eſpecially if it be in the Day-Time. T 


o F HOMICIDE. 


King the Peace, or uſing Words of the like Import 
wiſhing Dis Buſineſs will be ſufficient. ns 


able Stoff will not make a Conſtable, This is very 
be. But if a Miniſter of Juſtice be preſent at a Riot or 


log with what Intent he interpoſeth. And if after this 


in ſuch Reſiſtance. 
up in the Cafe of Arreſts upon Proceſs, whether by 
fit or Warrant, if the Officer named in the Proceſs 


* 


ther own Peril. co 
Puvatz Perſons interpoſing in Caſe of ſudden Af- 
1s for parting the Combatants and preventing Blood- 


dy Intent, for the Reaſon given above. 


— . 1 


be legal, But I would not be underſtood to mean 


ur 1/diflion in the Caſe, There may have been Er- 
flrregularity in the Proceeding previous to the Iſſuing 


ie Officer to whom it is directed mult at his Peril pay 
ence to it, And therefore if a Capias ad Satisfacien- 


le like Kind iſſue directed to the Sheriff, and he or 


U 4 eee Dee, 


[remember a Saying of a very learned Judge, That a 


Fay within his Diſtri&, and in order to keep the Peace 
Yiceth bis Staff of Office or any other known Enſign | 
Authority, this, I conceive, will be a ſufficient Notifi- 


ifcation Refiſtance is made, and he or any of his Aſ- 
nts killed, it will be Murder in every Man who join- 


e Notice of his Authority, and Reſiſtance is made and 
Officer killed, it will be Murder; if in Fa& ſuch. 
bcztion was true and the Proceſs legal. For after 
Notification the Parties oppoſing the Arreſt acted 


| muſt undoubtedly give expreſs Notice of their 


Thing more than, provided the Proceſs, be it by Writ 
rant, be not defective in the Frame of it, and iſſue 
e rdinary Courſe of Fuſtice from a Court or Magiſtrate 


Ihe Froceſs; but if the Sheriff or other Miniſter of Juſ- 
le killed in the Execution of it, this will be Murder. 


Feri facias, Writ of Aſſiſtance, or any other Writ 
if his Officers be killed in the Execution of it, it is 


ut upon an Indictment for this Murder to produce 
fit and Warrant, without ſhewin g the Judgment or 


| ” 
wht ſome further Notification is neceſſary, and com- C H A P. 
1 VIII. 


CT. 8. have ſaid above by way of Caution, if tbe 8 EC T. 8. 
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C H A P. Decree. So ruled by LordHardwicke in the Cafe of oe 
r the Summer Aſſizes in Cornwall in the Year's 
MS. Chapple. AND in the Caſe of a Warrant from a Juſtice of: 
ET os Peace ina Matter wherein he hath Furifdifien, the Per 
executing ſuch Warrant is in like manner under the 

ctal Protection of the Law; though ſuch Warrant ü 

have been obtained by groſs Impofition on the Ma 

trate, ande by falſe Information 'touching Matters ſup! 

5 ed in it. See the Caſe of Richard Curtis before reports 
_ SECT. 9. SEC. 9. Bor if the Proceſs be defeRtive in 
Frame of it, as if there be a Miſtake in the Name or a fu 

dition of the Perſon on whom it is to be executed, ¶ nent, 

the Name of ſuch Perfon, or of the Officer be ink 

without Authority, and after the Iſſuing of the Prog 

or the Officer exceedeth the Limits of his Author 

and is killed, this will amount to no more than M 

ſlaughter in the Perſon*whoſe Liberty is ſo invaded. | 

Ho far other Perſons, eſpecially mere Strangers, 

terpoſing in Behalf of the Party whoſe Liberty is in 

ded will be intitled to the ſame Indulgence, deſervi 

Fraat Conſideration, ggg EE TT 

SECT. o. SECT. 10. Tur Doctrine advanced in the Cale 
Lord Raym, the Queen againſt Tooly and others hath, I conceive, 0 
8 tried the Law in Favour of private Perſons officiouſy 
terpoſing farther than found Reaſon founded in the Þ 

. ciples of true Policy will warrant. I fay offciouſy int 

poſing; becauſe the Interpoſition of private Perſons in 

| Caſes I have mentioned, for preſerving the Peace and 

venting Bloodſhed, ſtandeth upon a guite different Fa 
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. Ix Tooly's Caſe; the Impriſonment of the Woman! 4% { 
certainly unjuſtifiable. The Conſtable + was out of 4 An 
þ * This Man by the Help of a Gang of deſperate Fel: tic 
Rood out a long Time in a Chancery-Suit, and kept Pollell | wht 
of the Premiſſes in Queſtion againſt all Manner of F rocels. | tre than 
length the Sheriff attended by the Poſſe Comitatis endeaoi nie. 
to execute the Proceſs, three of the Poſſe were killed by ect 
or ſome of his Gang, he preſent and abetting: For theſe Me Leit 
dets he was tried and convicted- In the Courſe of the 2 ant, 
the Writ of Execution, the Injunction for delivering Fot: an 
on, and the Writ of Aſſiſtance were read in Evidence, but n 0: 


State 


the Decree. The Judge being apprehenſive of a Reſcue, 7 
Mtels, 


was by ſpecial Order executed the next Day. 
| + I uſe the Term Conſtable merely for the Sake of 1 10 
for the Man was no Conftable-in the recinct where the 
end Impriſonment were, FO oo tes WR Precit 


o F HOMICIDE. 


dad the Woman at that Time miſbehaved. His Aſ- 
Wnt therefore was not under the ſpecial ProteCtion of 
Law 1 have mentioned. But whether this illegal 
pprforment was in the Eye of the Law a ſufficient Pro- 
{her Caſe, is yet to be conſidered ; for all voluntary 
nous Homicide without a Provocation iN undoubt- 
Ir was held by ſeven of the Judges againſt five, that 
ws 2 ſufficient Provocation. For, ſaid Holt in giving 
wement, © if one be impriſoned upon an unlawful Au- 


Compaſſion, much more when it is done under Colour of 
hire; and where the Liberty of the Subject is inva- 
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2, and had no ſpecial Warrant for what he did; C HAP. 


== /' 


3 


ation to the Defendants, who were Strangers to her 


hority, it is a ſufficient Provocation 10 all People out of 


lech it is a Provocation to all the Subjecis of England. — 


Man ought to be concerned for Magna Charta and 
the Laws. And if any one againſt Law impriſon a 
Man, he is an Offender againſt Magna Charta.“ 
Tar Caſes of Sir Henry Ferrers's Servant and of Hopkin 
et were cited by the Chief Juſtice in his Argument, 


dereatly relied on. But thoſe Caſes do not in my Opi- 


mnwarrant the Doctrine in the Latitude here laid down. 


lx the former, a Quarrel ariſing between the Servant Cro. 
(tie Officer after Sir Henry had ſubmitted to the Ar- 491, 


tand was put into a Place of Security, they fought and 
eOffcer in this Affray was killed. It doth not appear 
n hat Provocation the Quarrel and Aﬀray began, 
the Report maketh it highly probable that 3 
| vas thought of or attempted. The Words are, 
The Servant in ſeeking to reſcue him AS WAS PRE- 
1NzD killed the Officer.” IS | 


* . 


eſ- 


[lf the Matter of the Reſcue was a mere Pretence, and 


| wpht appcareth by the State of the Caſe it was no 


Me than a Pretence, the Caſe was clearly Manſlaughter, 


Micide upon a ſudden Affray; without entering into 


© Ueſtion touching the Inſufficiency of the Writ or 


mant. The Reporter doth indeed mention this Mat- 
* an Ingredient in the Caſe; but general Rules 
en out in Argument, and carried further than the 
8 of the Caſe then in Judgment reguireth, have, 
me, no great Weight with me. = 
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poſed to be founded. 


Combat between him and an Aſſiſtant of the Preſz. 


.- D1SCOUNFTE RN 
T do not fay that incompetent Reaſons, where hl 
might have been given, derogate from the Aan 
the Judgment; but they certainly derogate from the 
thority of the Rule upon which the Judgment i; f 
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HuGGeT's Caſe likewiſe as ſtated by Hale was cd 
ly Manſlaughter ; a ſudden Quarrel and Affray, an 


ter upon ſome Rudenefs offered or ſuppoſed ts be anime 
the Part of the Aſſiſtant; e upon which,” faith F loge 
cc a Quarrel aroſe between them,” and in the End on an E 

« Aſſiſtant was killed. ?: ö of 

I take the Liberty of obſerving as J go on, that i but! 
who at the Conference cost with thoſe who wills Mien 

of Opinion that the Caſe amounted to Manſlaugiiiii” oth 
only, doth not fay a Syllable touching the Provocateur 
which an Act of Oppreſſion towards Individuals m e dhe 

be ſuppoſed to give to the Byſtanders. And ke cert 3 
ſecond 


ly repreſenteth the Caſe in the Light it appeared to 
at that Time, as a ſudden Quarrel upon ſeme Rudet 
offered by the Preſs-Maſter's Aſſiftant, 
Tx Caſe as it is reported by Keiling doth indeedt 
upon the Illegality of the Impreſs, and the Provocat 


e been 
renge | 
Endeav 


: fock 2 Act of Oppreſſion may be preſumed fo give | (ECT 
every Man, be he Stranger or Friend, out of mere Ce E 0 | 


$ECT. 11. 


mortal Wound was given. In Tooly's, the Soldiers 


Keil, 60, 62. 


it. In this, Swords were drawn, and a mutual Com 


paſſion to endeavour a Reſcue, And ſay the major | 
of the Judges, if in ſuch Endeavour of Reſcue they 
any one, {uch Killing will be Manſlaughter. 

I this Caſe the Judges were divided in Opinion, f 
that it was Murder, eight that it was Manſlaughter 
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SECT. 11. WirHovr entering at preſent ino 
Merits of this Caſe, I think Toolh's differed widely 


enſued. The Blood was overheated in the Affray bet 


Keiling ſaith Swords were drawn on both Sides, and 
fought. . „ 

P The Judges ſaid at the Conference, That as then ad 
ſed they were of Opinion; but that they would not be bok 
by it. The Reporter and the other Judges of the Kings Ben 
after hearing Council upon the ſpecial erdict, adhered toll 
former Opinion, that it was Murder. But out of Deferel 
to the Majority they admitted the Defendant to his Cr 
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unarmed againſt ſuch Weapons; but they ſoon put 
en up, appearing to be pacified, and cool Reflection 
nd in ſome Meaſure to have taken Place. At the ſe- 
Meeting the Deceaſed received his Death's Wound 
re 2 Blow Was given, or, for aught appeared, offered 
te Part of him or any of his Part. 
Time the Affray began. And it is obſervable that 
[udges who held it to be Manſlaughter put the Point 


ly of a Reſcue was a ſufficient Motive to endeavour 
but till there was a Poſſibility which might induce 
Men to attempt it. But in Tooly's the Caſe was 


Roundhouſe. . For the Woman was there ſecured 
re the ſecond Encounter, and before the Deceaſed 


e been grounded upon Reſentment or a Principle of 
ence for what had before paſſed, than upon any Hope 
Fadeavour to aſſiſt the Voman. 


[in it utterly inconſiſtent with the known Rules of 
touching a ſudden Provocation in the Caſe of Ho- 
«de; and, which is of more Importance, inconſiſtent 
I) the Principles upon which all civil Government is 
nded and muſt ſubſiſt. 33 
r ladulgence ſhewn to the firſt Tranſport of Paſſion 
ele Caſes is plainly a Condeſcenſion to the Frailty of 
buman Frame, to the Furor brevis, which while the 


| TheProvocation therefore which extenuateth in the 
of Homicide muſt be ſomething which the Man is 


Pg which he would extenuate ts committed; not what 
cor Accident may afterwards bring to Light. Now 


leeüng with the Conſtable drew their Swords upon CH AP. 


Is Huggels Caſe a Reſcue ſeemed to be practicable at 


nan Endeavour to reſcue. I will not ſay that the Poſ- 


te otherwiſe, unleſs the Soldiers could hope to force 


ſeueth to have taken any Part in the Affair. So that 
ſecond Aſſault on the Conftable ſeemeth rather to 


my laſteth rendereth the Mandeaf to the Voice of Rea- 
Icious of, which he feeleth and reſenteth at the Inflant 


it was he Caſe of Tooly and his Accomplices ſtript of 
Mot Words and the Colourings of artificial Reaſon- 
5 ing? 


"" Ms 
VIII. 


ECT. 12. 1 kn hs longer an this Caſe than ISEC T, 12. 
ud have heen, had not I thought the Doctrine advan- | 


L N 
© * 
* 6 & * — - * 
4 - . ** — 
— : a * 5 
4 PR 2 —  — — — — 

* — FN x 0 * * — —. —. " - = * 

= ww 2 — 5 — : * ö : * s * ESE * SIC * — p 

. 8 - U. —— — 

. e wy: r * RS . = a - q 

a 6 77 4 * * a 
8 hg 8 3 _ - - — r 4 F 5 * 1 Tz - 
Z 2 rr > P Es 72 e 2 . 4 —_ Kaas nl nt * : 
” —2 8 4 . . M:) bf 2 — e <a 2 * — — 2 . * — Y Oy 
F — I p —— — . ˙— ogy — - —_ — 2 vt $22. 2 o . ay 2 
— * hw — 4 : — — — TH - . . ” * . 2 : * * 
— one N 
a — 
7 * of OW 7 
5 s 
py 322 11 — * 


* 
w 


Be. --. 4 > 
- „„ r 
K I * K * * 


* 
— , r 
SRL — x Xx 24. 
7 p — PRAC * 2 —— 
A 8 ren — 
. ͤ ET 
> mn. 26 th. ——— 7 


— 
_ —— . n —— 
—_— COL. Ig MPS wa 2 ; He 
r * * 4 * 4 
p 3 . 0 — — 


— GI r 
: my 
— — — — 2 — 444 
2 Sw * 


4 3 » 
— - * 
. „ Seo 


7 . * PTS wa —— 8 N — 
* > — * 
* f _— r 2 
> ; * 4 ” — 0. * 1 


2 þ IE II Ae EI 
n 4 1 | , 
— A \ — N n = 06 
or <a 


8 Et - * 
A 2 n +> 


Ae nmr ore orgy 


e 


* W _ = 
— een TEE aac = Mo 


— a= 
* 
. 


— 
5 9 - 
Ken" >.< COT * 


ro —-— 


2 
* 


— 


. 1%; 3 
—— — ny I" 


— 14 ny 


—ů 
2 


: — 
na if "= * i 8 7 1 1 = Fs 12 
1 — 2 ne ns — — — * — 2 — 


We dna Be, Ae Re ER * 
2 8 > — 2 2 


— — tn, 994-7 6X2 1 . et mod 


I r̃⁹mgm > Ln wn i yr or We " Ar PR 


„ . 


—— OS 


ib een On Ln ei” as 
es SB od 1 — 
. Se I IE 


— —— a 
n . 
* bs * AN. — 


EPIC. * 
e 
5 


«a4 WV; 1 K a; 
— : * a 76 
e 42 
* * . N — - ”y 


* = . of 
CATS rea. oY 


* 


316 
CHAP. 
VIII. 


5 e 


DISCOURSE l. 


ing? They ſaw a Woman, for aught appears 2 T Aw Gov 
Stranger to them; led to the Roundhouſe under a Merton 
of a criminal Nature; This upon Evidence at the ht Lime, 
 Bayly a Month or two afterwards cometh out to be an eq uatE 
gal Arreſt and Impriſonment, a Violation of Magna ( 
ta; and theſe Ruffians are preſumed to have been CI. 
all on a ſudden with a-ſtrong Fit of Zeal for 1M! ' 
Cbarta and the Laws, and in this Frenzy to have A dera. 
upon the Conſtable and ſtabbed his Aſſiſtant. [am firr 


hath conſidered the human Frame, or but attended to 


1 effectually than a flight Injury done to a third Per 
though under Colour of Juſtice, poſſibly can. The 


 firfnity. And it is to human Infirmity alone that f 
SECT. 1s: 


Man, univerſally beloved and eſteemed,ſtandingat thePl 


excite the Compaſſion of the wiſeſt and beſt of Men. 


I Ir is extremely difficult to conceive that the Viola 
of Magna Cbarta, a Fact of which they were totaly 
norant at that Time, could be the Provocation that 


ſoever it may be, without attempting a Reſcue; for othd 
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them into this Outrage. 
Bor admitting for Arguments Sake that it was, we 
know that Words of Reproach, how grating and offer 
ſoever, are in the Eye of the Law no Provocation in 
Caſe of voluntary Homicide. ' And yet every Man x 


W orkings of his own Heart, knoweth that Aﬀeonty 
that Kind pierce deeper and ſtimulate in the Veins m 


dignation that kindleth in the Breaſt in one Caſe is 
ſtinct, it is human Infirmity. In the other, it may po 
bly be called a Concern for the Common Rights of | 
Subject, but this Concern when well founded is ratl 
founded in Reaſon and cool Reflection than in human 


Law indulgeth in the Caſe of a ſudden Provocation.\ 


SECT. 13. Bur if a Paſſion for the common Rig 
of the Subject in the Caſe of Individuals muſt againſt 
Experience be preſumed to inflame beyond a perſonal 
front, let us ſuppoſe the Caſe of an upright and deſervi 


of Execution under a Sentence of Death manifeſtly un 
Fhis is a Caſe that may well rouſe the Indignation,* 


wiſe and good Men know, that it is the Duty of pi 
Subjects to leave the innocent Man to his Lot, how be 


3.49 


0F-HOMTCTDE.--,-,. ax. 4 
Government would be unhinged. And yet, what CHAP, | 
nortion doth the Caſe of a falſe Impriſonment for a. VIIL | 
1 me, and for which the injured Party may have | 
dequate Remedy, bear to that I have now put? | | 


Cit ods 
7 k — — ©, > 
_ Ly 2 — — * — 1 
— er S 
_ 7 2 Fo. "2 


EIT Gr 8 9 


BE 
2 
1 
— 


r CT. ta. WHAT I have now faid ſuggeſteth aS EC T. 14. 
qught which { will mention, and ſubmit tO further 
deration. . 8 

am firmly perſuaded that in Caſes ſuch as theſe, a 

en Submiſſion to the known, Badges of Authority 

2d from all Perſons Strangers to the Party ſuppoſed 

ke injured or his Cauſe, would greatly conduce to the 

blity of Government; in the Fate of which all pri- 

Nights are involved. On the other Hand an undue 

untenance given to a Spirit of popular Oppoſition up- 

he Principles of Farse PATRIOTISM hath a fatal 

dency to looſen the Reigns of Government, and to 


ow Matters into general Confuſion. | 
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Tars is a Conſideration of great Importance; and if 

Reader will apply it to the Caſes of Hugget and Tooly © 

| the Reaſoning on them, he will not find it difficult 

termine on which» Side the Juſtice of the Caſe, that 

| 1 which is due to the Public, doth pre- 
rate, | ES MES, 

[Trzze is undoubtedly a Juſtice due to the Commu- 

founded in the Intereſt every Individual hath in the 

dic Tranquillity; which once deſtroyed, all private 


bits will ink and be abſorbed in the general Wreck. #8} 
if the common Rights of the Subject are ſuppoſed T3 
de the Object in View, (it is an Obje& which de- "7-8: BY 
th the Attention of all wiſe and good Men at pro- + 2. BY 
Seaſons, and under thoſe Limitations which Wiſdom a . i 
r juſt Concern for the Public will ſuggeſt), let it be "8 
mbered, that Liberty is never more in Danger than ts . i 
+» vergeth into Licentiouſneſs. Ceſar cheriſhed 4 i . 
Pit of licentious Popularity againſt the Senate, — 


wel cheriſhed the ſame Spirit againſt Crown and 


? 
8 — 


* both ſet up a Tyranny of their own ſubver- * i 
ab true Liberty, which ever muſt be founded in Law, # Wi 


protected by it. | 55 
mr Conſiderations have led me into a free and per- 
N too proiix Lxamination of the Opinions of learned 


Men, . | | 
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ard DISCOURSE 1. | 
CH AP. Men, whoſe Merit I eſteem, and to whoſe Memo, 01.1 
VIII ſhall conſtantly pay a proper Regard. | | I 
SECT. 15. SECT. 15. In the Caſe of private Perſons uſing th * ; 
Endeavours to bring Felons to Juſtice, theſe Cay 0 {| 
ought to be obſerved. 70 4 e 0 
1 8 THAT a Felony hath been actually Committed, ! I e 
Cro. Jac. if no Felony hath been Committed, no Suſpicion hi "Iſt 
194. well ſoever grounded will bring the Perſon ſointerpoſ ry 
5 aſt. 53. within the Protection of the Law in the Senſe [ have % 
1732. ready ſtated and explained, 18 
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SECT. 16. SECT. 16. SouyposIxG a Felony to have been wo 


1. Hale 490. tually committed, but not by the Perſon arreſted or pi ICT, 
ſued upon Suſpicion, this Suſpicion though probably n ou 
founded will not bring the Perſon endeavouring to ar bein a 
or impriſon within the Protection of the Law, fo fark. gde. 
to excuſe him from the Guilt of Manſlaughter, if = 
killeth, or on the other Hand to make the killing of hi 0 
amount to Murder. I think it would be felonious tat ne 
micide, but not Murder, in either Cafe. The one n Bo 
having uſed due Diligence to be apprized of the Tr u and 
of the Fact, the other not having ſubmitted and tend lh th 
ed himſelf to Juſtice ; ſince if his Caſe would bear lle, 
he might have reſorted to his ordinary Remedy for Ms Du 
falſe Impriſonment. os 


3 Ne re inc 

. SECT. 17. SECT. 17. Bur if A. being a Peace-Officer ha det 
Warrant from a proper Magiſtrate for the Appreherdſſ , be 
of B. by Name upon a Charge of Felony, or if E. ſtand qhath 
indicted for Felony, or if the Hue and Cry be levelled ag dae 
B. by Name, in theſe Caſes if B. though innocent fietb n 
turneth and reſiſteth, and in the Struggle or Purſuit i: 

ed by A. or any Perſon joining in the Hue and Cry, tc 
Perſon ſo killing will be Indemnified. And on the ot. 

Hand, if A. or any Perſon joining in the Hue and ( | 
killed by B. or any of his Accomplices joining in bat O li 
rage, ſuch Occiſion will be Murder. For A. and tht flo 
joining with him were in this Inſtance in the Diſchal 
of a Duty the Law requireth from them, and ſubje 
-Puniſhment in Caſe of a wilful Neglect of it. 
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o F HOMICIDE. 
"CT. 18. v rn Regard to the Miniſters of Juſtice 


rate Perſons endeavouring to arreſt or impriſon in 


reful that they do not miſbehave themſelves in. the 


kis ſpecial Protection J have been ſpeaking of.“ 

yr Inſtance of their Miſbehaviour, which hath been 
ject of Litigation, is that of breaking open Win- 
« or Doors in order to arreſt, And as this is a Mat- 
general Concern, I will be a little more particular, 
gh brief, upon it. 1 


\ n outward Door or Window in order to execute 


por if the Door be opened to him from within, and 
teeth, he may break open inward Doors if he find- 
tet neceſſary in Order to execute his Proceſs. 


j and Repoſe to himſelf and Family; and conſe- 


haller, cannot be ſaid to be acting in the Diſcharge 


ch he is committing a Treſpaſs, Theſe Suppoſiti- 
re inconſiſtent, and deſtroy each the other. But if 
kndeth the Door open, or gaineth Admiſſion from 
he having a lawful Call to the Place, as he cer- 
bal, cannot be a Treſpaſſer in entering the Houſe, 


unh in proſecuting the Buſineſs he came about. 


* 


t vhen applied to the Caſe of Arreſts upon legal 


kc Juſtice will warrant. Perhaps beyond what in the 
af bund Reaſon and good Poliey they will warrant. 


SK Chap. C. on the Statute of Stabbing, the Caſe of a 


ber in order to arreſt Him. 


* 


ating the ordinary Proceſs of the Law, and likewiſeg p 
(ſes | have mentioned, it behoveth them to be ve- 


urge of their Duty; for if they do they may for- 


chin a Civil Suit. If he doth he is a Treſpaſſer. But 
| findeth the outward Door open, and entereth that 


[yz Books ſay, that a Man's Houſe is his Caſtle for 
ly the Officer in the Caſe I have put, being a 


bs Duty, at the Time and in the very Inſtance in 


onkequently may remove any Obſtruction he meet- 


ſth, hath been carried as far as the true Principles of 


But 


uo puſhed violently and abruptly into a Gentleman's 


rr 
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CHAP. 


VIII. 
CT. 18. 


DOT 19. Tar Officer cannot juſtify the breakingSECT. 19 


C. 20. Tux Rule that every Man's Houſe is bis ð EC T. 20. 
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CHAP 
VIII. 
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SECT. 21. 
5. Co. 93. 


SECT. 22. 
Salk. 79. 


6. Mod. 1 73. 
Lord Raym. 


ö 1028. 


| Ax let. it be remembered that not only in this 
eyery Caſe where Doors may be broken open in ord 


SECT. 23. 


Dis GU 
But in Caſes of Life we muſt adhere to Rules well. zu 
and long eſtabliſhed. ed. 
Bur this Rule is not one of thoſe that will a 
any Extenſion. It muſt therefore, as I have before 
ed, be confined to the Breach of Windows and on 
Doors, intended for the Security of the Hou'e 3 
Perſons from without endeavouring to break in. 


- SECT. 21. Ir muſt likewiſe be confined or 


of the Houſe in order to Arreſt' tbe Occupier or ay 
Family who have their Domicile, their ordinary] | 


dence: there. For if 'a Stranger 'whoſe ordinary] 
dence is elſewhere, upon a Purſuit taketh Refupe ig 
Houſe of. an other this is not his Caſtle, he cannot 
the Benefit of Sanctuary in it, 


SEC T. aa. Tur Rule is likewiſe confnd f 
Caſe of Arreſts in the firſt Inſtance. For if a Man! 


legally arreſted (and-laying Hold of the Priſoner andf 


nouncing the. Words of Arreſt is an Actual Arte 
peth from the. Officer, and taketh Shelter though 
own Houſe, the Officer may. upon freſh Suit break} 
Doors in order to retake him, having firſt given due 
tice of his Buſineſs and demanded Admiſſion, and 
refuſed. A 4 ö „ | 7 


* 


arreſt, whether in Caſes criminal or civil, there mi 


ſuch Notification, Demand and Refuſal, before the 


ties concerned proceed to that Extremity. 


SECT. 23 , Tur Rule already mentioned mult 
wiſe be confined to the Caſe of Arreſts upon Proc 


Civil Suits. For where a Felony hath been com 


or a dangerous Wound given, or even where a Mi 
of Juſtice cometh armed with Proceſs founded 


Breach of the Peace the Party's own Houſe is now 
ary for him; Doors may in any of theſe Caſes be 
ced, the Notification, Demand, and Refuſal before: 


tioned having been previouſly made. 


In theſe Caſes the Jealouſy with Which the Lau 
eth over the Public Tranquillity, (a laudable Jealouly 
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of HOMICIDE, 


| is due to the Community Ne Maleficia remaneant 
1 all conſpi re to ſupetſede every Pretence of pri- 
Inconvenience 3 and oblige us to regard the Dwel- 
nconver: 7 - ; 

* Malcfactors when ſhut againſt the Demands of 
c [ultice, as no better than the Dens of Thieves and 
&rers, and to treat them accordingly. 5 
«hare Sulpicion touching the Guilt of the Party 


ed on ſuch Suſpicion. 


— 


43 


Wine ſpecial Protection that other Miniſters of Juſtice 


they meet 51th Reſiſtance, whether from Priſoners 
wor Criminal Suits, or from others in behalf of 


an with Safety, but may freely and without retreat- 
wel Force with Force. And if the Party ſo reſiſting 


ifable Homicide. On the other Hand, if the Goal- 


fall in the Conflict, this will amount to wilful 


Nom. 


Ly 


of = 


tas have, and, while it is exerciſed with Moderation, 
It to have over their Priſoners, the Law watcheth 


Inner under their Care dieth, whether by Diſ- 
br Accident, the Coroner upon notice of ſuch Death, 
notice the Goaler is obliged to give in due Time, 
Ittorelort to the Goal, and there upon view of the 
Jake Inquiſition into the Cauſe of the Death. And 


po the Goaler or any Officer of his, or, to ſpeak in 
guage of the 2 to Dureſs of Impriſonment, it 


will 


* 
1 » „r 


n 


not warrant 4 Proceeding to this Extremity, though 
ny hath been actually committed; unleſs the Offi- 
uud therefore if in the neceſſary Diſcharge of their 


prioners, they are not obliged to retreat as far as 


eneth to be killed, this on the Part of the Goaler, 
$ Officer, or any Perſon coming in Aid of him will 


ler in all Perſons joining in ſuch, Reſiſtance, It 
micide committed in Defiance of the Juſtice of the 


Death was owing to cruel and oppreſſive Uſage on 
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principles of political Juſtice, I mean the Juſtice CH AP. 


VIII. 


CT. 24. GoALFRS and their Officers are under S ECT. 24. 


this Officer, or any Perſon coming in Aid of him 


ECT. 25. Bor in regard to the great Power theſeSE CT. 24; 


I jealous Eye over their Conduct. And therefore 
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1 CH A P. will be deemed wilful Murder in the Perſon guilty | 
W VIII. Dureſs. I ſay the Perſon guilty of the Dureſt, becauſtt 
1 in a Civil Suit the Principal may in ſome Cacgf 
3 ſwerable in Damages to the Party injured thro, 
1 Default of the Deputy upon the Prince of Re | 
4 ö Superior; yet in a Capital Proſecution, the ſole); 
l | which is the Puniſhment of the Delinquent, ex 
© muſt anſwer for his own Acts or Defaults, VIN 
1 THE Inſtances of Oppreſſion which may fal in 
mY the Rule of Dureſs of Impriſonment are a vai cor 
1 | ES Heart cruelly bent upon Miſchief can invent ick 
| Stra. 855. mention two which have lately come in Judgmeq Trea 


 Goaler knowing that a Priſoner infected with the 
Pox lodged in a certain Room in the Priſon, d 
ARE another Priſoner againft bis Will in the fame 
The ſecond Priſoner who had not had the Diſtem 
which the Goaler bad notice, caught the Diſtempe 
died of it. This was very rightly held to be Ma 

N the Goaler. fs W 
Ibid. 88. AxorHRR ſtraitly confined his Priſoner in a bu, 
unwholſome Room without allowing him the c 
1 Neceſſaries of Chamber Pot &c. for keeping 
_ # ſweet and clean about him. The Prifoner havin 
i 1 long confined in this Manner contracted an ill H 
"8 Body, which brought on Diſtempers of which 
#E This likewiſe was very rightly held to be Murde 
1 Party guilty of this Dureſss. 
i | Ts x were deliberate Acts of Cruelty, and en 
Violations of the Truſt the Law repoſeth in it's 
ters of Juſtice. _ 5 „„ 
Ha viN d, as Jobſerved in the Beginning of this 
ter, already confidered the Caſes of Murder wil 
in and are connected with the lower Species of 
cide, I have now gone as far into the Subject of 
in general as I propoſe at preſent. For I forbeat 
ter in this Place into a minute Conſideration of ti 
of Principals in the firſt and ſecond Degrees in M 
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| ö 5 | and alſo of thoſe who may be deemed Acceſſaties 1. 
bs - or after the Fact; intending to conſider thoſe Mal [rea 
F large under the Head of Accomphices. Upon whit l the 


ne 
le of 
t App 


caſion ſomething will be ſaid in general ow 
Participes Criminis in the Caſe of High Treat 


* other Capital Offences. 5 cH 
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of HOMICIDE. 
CHAP. IX 


07 Penis Treaſon. 


VING faid as much as I think neceſſary t 
in this Place upon the Subject of Murder in 
come now to ſpeak of that 1 Kind of 
which our Law hath diſtingui 

urs Writers following the Order they found in 


ed by the Name 
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; FF | 
teof reaſons have generally choſen to treat of | i 
nediately after High Treaſon, before they en- $1. 
he Conſideration of any other Species of Homi- "mY 
ſpect that this Circumftance, ſmall as it may 1 
h contributed to lead. unwary People into an |: FR 
that Petit Treaſon is in. Conſideration of Law Wl 
ce of a different kind from Murder. have there- e 
heating on the Subject of Homicide choſen to 1 
ih the loweſt Species, and following the Order „ 
b riſe gradually to Murder. And ſhall conclude i thy 
bat | take to be in Conſideration of Law the = 
eee of that Offence, Murder aggravated by 1 
ances of a treaſonable kind. - + Wil! 
pot enter into a Detail of the ſeveral Caſes pro- | ib 
dy that Clauſe in the Statute of Treaſons, whick 14 
this Offence; nor of thoſe which by Conſtruc- 7 BA 
ſe been brought within it. This Part of the 1 
ea been ſufficiently ſpoken to by Writers who 1 
"ore me, and to them I refer the Reader. SY 
content myſelf with enquiring, and ſtating with | 


Freciſion as I can, in what Reſpe&s the Law 
Ah this Oſtence as mere Murder, and in what 
tmay tall under a different Conſideration. 


. 1. Ax Appeal of Death will lie in the CaſeSE CT, t. — 
reaſon, as well as in every other Caſe of Mur- 6 1 
the Appea] chargeth that the Defendant Felo- Jones (W.) 
Whric & eie Malitia præcogitala Murdravit. And 425. 
leof a Wife killing her Huſband, the Heir ſhall Cro. Car. 
peel, and ſhe, if convicted ſhall be burnt: 531. 
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SECT, Sf. 59. 
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CHAP. 


IX. 
SECH1:4 


1. Hale 382. 


SECT. 3. 


1. Hale 378. 


Dyer. 235. 
2. Hale 340. 


DISCOURSE x | 

SECT. 2. Ir the Defendant on Arraignment i = 
mute, or refuſeth to plead, or peremptorily ci. of 
above 35, he ſhall ſuffer the Pain fort & jun, a "7 
of other Felonies. 8 ſents 
SECT. 3. Prrrr Treaſon is conſidered 3 a 

_ cies of Felony. And therefore at Common 
before the Statute of 13. Rich. 2. interpo'ed, aÞ; vi 
Felony without the Exception of Petit Treaſ nt. 
ed that Offence. And at this Day a Pardon gf fer, 
doth the ſame. fy” Rn "I 
HaLs ſeemeth to have been once of Opinion Hie 
Exceptions of Murder in a Statute Pardon, by er 
Felonies are pardoned, without any expreſs Eber 
Petit Treaſon, will not except Petit "Treaſon; ! real 
that Offence will be pardoned. This he groun tb: 
an Opinion in Dyer, But afterwards upon furtht anner 
ſideration he totally rejected that Notion, TIX 
THE Opinion in Dyer is grounded on a Mi tt 

of the true Scope and Intent of the AR * of (Mi: 
Pardon of the 5. Eliz. by which alf 'Treafons t, 
Offences are pardoned by very general WoW: ( 
an Exception of ſome Particular Species of H 

| fon, and of ALL MANNER of Voluntary Murau de 
without any expreſs Exception of Petit Treat 
mine. But in this Reſpect there is nothing very WW of 
in this General Pardon. For except that of WA li: 
Fd. 3. which hath an Exception of all Treau in 
ſoever, there is not one before the 13. Ez. wi v 
any general Exception applicable to the Cal es 


Voluntary Murder, which is expreſly excepted 


lection. 


Treaſon; unleſs it be comprehended in the Exc al "0 


them. ; tes 
Ir would be abſurd to imagine that Petit Treal 
moſt aggravated Kind of Murder in the Eye ofth 
was intended to be pardoned by theſe Acts, 121 
ber, paſſed at different Times in the Compab0 
200 Years. And it would be equally abſurdto] 
that if it was not intended to be pardoned, no 


The Acts of General Pardon are printed at largel 
tal's Statutes, and in all the Editions anterior {0 f 


8 


Velen, if it be not excepted under the Deno- 


n of 0 Murder. From whence I think it 
'Gely interred, that in the Judgment of thoſe 
[nts the Olſence of Petit Treaſon was excepted 
te Exception of wilful Murder. 9 0 Fw. 
| Exception of Petit Treaſon, eo Nomine, was firſt 
ced by the 13. Eliz. probably ex abundanti Cau- 


en inſerted, together with the Exception of wil- 
wer, in all the Acts of genera] Pardon from that 
o the Preſent, But it cannot be inferred from 
ver As that ſuch an expreſs Exception was ab- 
rneceſſary, without ſuppoſing either that our An- 
cr about 200 Years together intended to pardon 


that they did not know how to except it in a pro- 
anner. N 


tit Treaſon, and that a Pardon of Treaſon diſ- 
dit, notwithſtanding the Exception of Murder. 
it Caſe proveth nothing like it. A Wife about 
. H. 8. poiſoned her Huſband; then came a ge- 
Pardon, by which "Treaſon was pardoned, but with 
eption of wilful Murder. The Heir brought an 
Wi! of Murder, and it was adjudged that the Appeal 
Ne. This Caſe doth not prove that Murder is 
din Petit Treaſon, but that both Murder and Petit 
n were merged and extinguiſhed in the Offence of 
Treaſon, For at that Time by Virtue of the 22. 
ul w peiſoning was High Treaſon. And being 
Appeal * not being ſaved by the Act was barred, 
tr the Treaſon had been pardoned or no. 


CT. 4. A Perſon guilty of Petit Treaſon may be 
tlof Murder, for it is a Species of Murder; and 


le hereaſter cited require, as would convict a Man 
er will convict a Wife or Servant of Petit Trea- 


d. 8, Eday, 4. an Attempt to make Sacrilege High 
lM, and the Offender to be burnt, 
bn expreſaly ſayed. Cott, 684. 
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And yet all theſe Ads have pardon- 


CHAP. 
IX. 


0 with A View tO this Opinion in Dyer 3 and it | 


exfon while they conſtantly excepted wilful Muy - 


az is a Caſe in Pyer which hath been thought Dy. 5. 
ur the Opinion that the Crime of Murder is merg- 53: H. 5. 


22. H. 8. C 9. 


in Raſtal. 


6 
SECT. 4 


Ids and Circumſtances proved in the Manner the 


The Appeal for 
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CHAP, fon. And on the other Hand, upon an Inde. 


1. Hale 378. 
2. Hale 184. 


6 St. Tri. | 


224. 


8 + 


IX. 


DISCOURSE 


Petit Treaſon the Jury may find, as the C. 
tending to juſtify, excuſe or alleviate, coe, 
dence, in the ſame Manner as they do y f 
ment for Murder Ws 
WhiLE the Caſe of the King againſt Su, 
before was depending, and before the ſecond pa 
ferred, a Queſtion was made whether $, 
convicted on the Indictment for Murder, if uc 
out in Evidence that he was ſervant © the & 
the Time the Fa& was contrived or coma 
conſequently that his Offence was Petit Td 


<-. THERE is a Caſe cited in the printed [Ji 
and Moodburne, which, if ſuch Cafe there ever 1 


as far as the Authority of it goeth determined ih 
tion. “At the Summer Aſſizes at Dorcleſrr 
« Woman was indited before Mr., Juſtice kr 
« Murder of another Woman; upon Evidenceif 
« ed that the Perſon murdered was her Mitel 

made the. Crime Petit Treaſon. The Judg 


cc this Matter to be ſpecially found; and upon 


tc ence with all the Judges it was held ſhe ouy 
&« acquitted upon this Indictment, as ſhe accordy 
% and was afterwards indicted for Petit Trek 
cc convicted and executed. This Caſe is not tol 
in any Report printed or MS. that I have met! 
heard of. Nor have I upon a ſtrict Inquiry mety 
Footſteps of ſuch Cafe among the Minutes of 
ings on the Crown Side in the County wheret 

ſuppoſed to have ariſen ; though the Minutes iro 


to 1722 have been carefully ſearched, For th 


ſons and what is ſuggeſted in the marginal Not 
clude that no ſuch Caſe ever exiſted. _ 
Lon Chief Juſtice Hale is very full and ef 


the other Side of the Queſtion. A Perk 
« puilty of Petit Treaſon may be indiQed of! 


& for it is a Species of Murder, and a Pardon“ 
öder pardoneth Petit Treaſon. “ 


* Juſtice Eyre did not go the weſtern Circuit in 
mer 1712, Ward and Price went at that Time. 


formation I have from Mr, Maddeck Clerk of A 


weltern Circuit, 
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opp Chief Juſtice Coke having cited the Opinion in C HAP. 
13 before mentioned faith, © That Petit Treaſon IX. 
Murder and more.“ And from thence it hath been 6. Co. 13. b. 
4 that Petit Treaſon and Murder are in Conſide- 8 
| of Law different Offences, or that the Crime of 
ger is merged in Petit Treaſon. But this Inference 
"ot hold, however true the Chief Juſtice's Doctrine 
be. There is undoubtedly in Conſideration of Law a 
Jer Degree of Malignity in the one than in the other 
ng from that Degree of Allegiance, however low, 
ch the Murderer owed to the Deceaſed at the Time 
ad was committed or conceived in his Heart, But 
inly the Difference in Point of Malignity between 
der and Manſlaughter is infinitely greater; and con- 
ently in that Reſpect it may with equal Propriety be : 
that Murder is Manſlaughter and more. And yet in 4. R 46. 
ment of Law they are the ſame Offence differing Keil. 103, 
in the Degree of Malignity when conſidered in Re. 104. 
n to one and the fame Fact. And by a Parity of 
fon Lord Chief Juſtice Hale concludeth, that Petit 
aon and Murder are to be conſidered in the ſame 
Gli, as one Offence, differing only in Degree. 
bb though I am ſatisfied that the Law conſidereth 
t Treaſon and Murder as one Offence differing only 
rcumſtance and Degree, yet whether it may be ad- 

be to proceed upon an Indictment for Murder againſt 
ſon plainly appearing to be guilty of Petit Treaſon 
Matter that deſerveth great Conſideration ; and pro- 
determined the Attorney-General to prefer a treth 
[for Petit "T'reaſon in Swan's Caſe. Fer though the 
ences are to moſt Purpoſes conſidered as ſubſtantially 
lame, yet as there is ſome Difference between them 
regard to the Judgment that is to be pronounced 
na Conviction, and a very material one with regard 

he Trial, a Perſon indicted for Petit Treaſon being in- 

1 to a peremptory Challenge of 35, I think if the Pro- 
tor be apprized of the true State of the Caſe, as he 
be if he uſeth due Diligence, he ought to adapt the 
Idment to the Truth of the Fact. VV 
bur if through a Miſtake on the Part of the Proſecu- 
jor through the Ignorance or Inattention of the Offi- 
14 hill be preferred as for Murder, and it ſnould come 
X 4 out 


2. Hale 251. 


328 DISCOURSE 1 

CH A P. out in Evidence that the Priſoner ſtood in that for 

. Relation to the Deceaſed which rendereth that 0s] t hin 
Petit Trealon, I do not think it by any. Means . 

to direct the Jury to give a Verdict of Acquital, pM. |: 

Perſon charged with a Crime of fo heinous a N 

ought not to have the Chance given him by the Co 

_ availing- himſelf of a Plea of Auterfoits Acquit, Inf 

2 Caſe I ſhould make no Sort of Difficulty of difely 

ing the Jury of that Indictment, and ordering a {rel 

dictment for Petit Treaſon. In this Method the Pri 

will have advantage of his peremptory Challenge, 

the public Juſtice will not ſuffer. . And on the d 
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Hand, in Caſe of an Indictment for Petit Treaſon, Mc 
be proved that the Defendant killed the Deceaſed y lim 
ſuch Circumſtances of Malice as amount to Murder, beit 


the Relation of Servant &c. is not proved, I have no 


of Doubt that on ſuch an Indictment the Defendant EC 

1. Hale 378. be found guilty of Murder and acquitted of the Tei ec 
4. Hale 184. For Murder is included in every Charge of Petit T | ouſt 
lion, Felonice, Proditorie & ex Maiitia pracogitats M 1 


DPRAVIT. . e 4 . | | 
Tux Treaſon is a Circumſtance of Apprayation 
| Which the Defendant may be acquitted, and yet fo 
guilty of the Subſtantial Part of the Charge; jult4 
Man upon an Indictment of Murder may be acquitte 
that and found guilty of Manſlaughter.  Becaul 
fay the Books, © Manſlaughter is included in the Ch 

& of Murder?” + fo 4 2 12 


I will go one Step further; I offer it as my pi Cler 

Opinion which is ſubmitted to the Judgment 6 nv 

Learned. Put the Caſe that a Perſon is brought 10"! 

Trial upon an Indictment for Petit Treaſon, and that i: 

Witneſs only can be produced, or that the Proſcuq be: 

| | not furniſhed with any Evidence except the Depoſit 8 e) 
I. 2. Ph. and taken before the Coroner, or Informations taken on Mar 
M. "+ before Juſtices of the Peace purſuant to the Stati 
M . 6 and and let it be ſuppoſed that thoſe Witneſſes are /-ving WM 1 
Vid. Keil, #nable, to travel or kept out of the Way by the Procure esso 
85. 5 of the Defendant. What is to be done in this Cale! 7 


1. Hale 30s, the Defendant to be acquitted of the whole Char 
2. Hale 284. | think not. I think this Evidence, though not ſu 
Vid.'S:&, 10. cient to convict of Petit Treaſon, is {till admiſſible 

dence, and proper to be left to the Jury 5 up 


Charge of Murder; and the Jury, if they are jon 
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«fd the Defendant guilty of the Murder, and ac- C H A P. 


bim of the 'Frealon, for the Reaſons juſt now IX. 


en, | 5 : 4. Hale 184, 
fereſi Reipublice ne Maleficia remaneant impunita. ; 


«CT. 5. A Wiſe or Servant joining with a Stran-SECT:. 5. 

in the fame Murder may be charged in one Indict- 1 

it, which could not be if their Offences were not ſub- 

atally the ſame 3 and ſuch Indictment concluding, | 

t they Felinice Proditoriè em Malitid præcogitatd Murs Daliſon 16, 

unt is good for both, Reddendo fingula ſingulis. + tio 8 
. 1 EO as ale. 


ECT. 6. AUTERFOITS acquit or attaint upon an S ECT. 6. 


petit Treaſon for the ſame Fact, and 10 : conver ſa, | 0 106. as 
ICT. ). TRE 1. Edw. 6, which ouſteth Clergy 8 ECT. 7. 
the Caſe of wilfu} Murder, extendeth to Petit Treaſon 
ouſteth iliat likewiſe, though Petit Treaſon is not eo 
wn ouſted, and notwithſtanding the Statute reſtoreth 
rey to all Oftences not therein enumerated which 
e intitled to it before the 1. H. 8, ; for Petit Treaſon 
$ Shectes of Murder. CE DT Or 5 
Lord Hale is clearly of this Opinion, and putteth a 2. Hale 342. 
e vhich is not provided for by either of the Acts of El 
g. and yet in his Judgment cometh within the 1. 
w. 6. it is the Caſe of an Outlawry. And he faith, 
In my Opinion the Statute of 1. Edw. 6. taking away 
Uergy from Perſons attaint as well as from Perſons 
an of Murder doth extend to Petit Treaſon, which 
Trat is Murder. And conſequently a Perſon out- 
aved of Petit Treaſon, though not by the Statutes of 
be 23, or 25. H. 8. yet by the Statute of Edw. 6. 
E rom Clergy under the name of wilful 
Murder. 8 | | | | 
Inr only uſe ] make of this Paſſage, for his Lordſhip 
n not here conſidered all the Statutes touching Petit 
feaſon with His uſual Accuracy, is to ſnew that his Lord- 
Ponfdered Petit Treaſon merely as a Species of Mur- 
q and whoever will read the Statute of the 12. H. A 
Underneath with any Attention will ſee that the Le- 
| e's giſlature 


. 8 * op a 
: r we . > 
—_ As * FTW N n e ee e eee ren „ SERIE 2 0 
. ' x > * * * ES 


UM. 41407 (4. AVG LD r 0 l. 


i&ment for Murder is a good Bar te an Indict. nt 2: Hate 246. 


* * Y Reer * * 2 up * * l _— . 6. 
” FX 16 3) #1. oe rt PR Nr rn TO Oe ogy ay portrays omen 
+ og gt a . 


- -=M 


# 'H- 
= | | . 
1 
1 
1 I 
* 
| 


* 
8 — 


CY 
; SH EIT RY EN 
\; OE 1 2 r — hr? 


a 


— ——  ——— 


—U— . — — 9, — 
I ð ² — KW —v — 
* 


— a 
2222 IGOR. 
g fl — —— kT; " — = - « 
5 
2 22 


e 4;,, wag Cog ug 
— 


6 6 
Xx 
# 1 N 
: * is 
5 \ g 
2 4 
Xa - 
i £18 
0 * 5 
1 
AS 
1 * 
8 
; 1 
ud, * 
£8. 
$5 
Io; 7 
3 
1 N 
1 
76 
i q * 1 
S 
| 
. 
4 , 3 


6 


£ 
* 
rec 


74 3 30 
» 1 1 » 
14 5 
! CHAP 
; N 4 * 
ö 0 ' 
1 | ; 
1 IX. 
1 
1 
1. 
i 
q. 
b 
9 
b 


— — 2 ———2— 2 2 * > 


2 ] ˙ TT ET „ 
—— : 


——U 
e — 


—— _— a 2 
— —ä—ũnĩß 2 — — 
8 # - 
—_ 2 


Ht 
He! | SEC | 8. 


| 1 — p K „ r — 44 — 1 mug « 
e A — * ** * , | l 
+? * 2 4 y . a 7 er — W 4 . 4 > 4 / 2 gm 6 * 
= TPM ” * * rr — — ; —— ood : "Je 2 
* ee i Mr OE ne 
. * 0 Wy 
— aa. 
— 


_— — — —— 
WOE ov 
. 


7 rr rags I? * 1 * 


1 11. Co. 
1 0 
1 
1 
5 

e 346. 


FDD « 


ed for by any of the Acts anterior to that of Ew, 6 T 


12. H. 7. c. 7. The Statute of H. 7. is confined to lay Perſon; 


is evidently confined to Perſons indicted and arr 


the whole Act of the 25. H. 8. before cited is fer 
Lord Coke in Powlter's Cafe, but that Opinion i 


concerning Felons convicted of Larceny in one Cu 


DISCOURSE u 


giſlature conſidered it in no other Light than x 1 [ 


gravated Murder. 


THERE is another Caſe which I think is not IM 


muſt be wholly reſolved into that Act. It is the Ci 
Petit Treaſon committed by a Perſon in holy (0 


Words are, © If any lay Perſon murder, &c.” Th, 
H. 8. expreſly excepteth Perſons in holy Orders, vs 
the Order of Subdeacon or above. And the 25, 


according to the Statute of the 23d. And therehn 
leſs Petit Treaſon committed by a Perſon in holy O 
is ::1ſted by the 1. Edw. 6. under the name Of wi 
Murder, it remaineth, for aught I fee, lill intile 
Clergy. og = RIES 


SECT. 8. I know an Opinion hath been enten 
by ſome learned Men, that Principals in Petit Tre 
may be ouſted of Clergy without ſuppoſing Peiit 
ſon to be comprehended in the 1. Edw. 6. unde 
Denomination of wilful Murder. For they think 


by the 5. and 6. Edw. 6. according to the Opinia 


well founded. Hale was once of the ſame O9 
touching the Revival of the 25. H. 8. in toto and go 
ed himſelf on the Authority of Powlter's Cale, * 
was denied his Clergy upon a Conviction for the 
ful and malicious Burning a Houſe at Mun 
whereby the greateſt Part of the Town was conl 
ed. 2 ; * . 

Bur in his ſecond Volume he reſumeth the Conl 
ration of that Caſe and totally rejecting Ce Opi 
touching the Revival of 25. H. 8. in foto, concl 
that no Part of that Act was revived, except the C 


where the Goods came into their Poſſeſſion by Ro 
or Burglary in another; and reſteth the Authonk 
Powlter's Cafe upon a much ſafer Bottom. 


; 00 | a 
* See his Summary p. 232, to 235, and Hiſtory l. 
$70, o 574. 885 B 
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OF HOMICIDE. 


2; mentioned in Powlter”s Cale as ſhortly as I can, but 
Ko wid O o 


harged with is one. This AQ extended to Principals 
nd Acceſſaries before the Fact, being convicted by Ver- 
1 or Confeſſion, But did not reach the Caſe of Per- 
ns wilfully ſtanding mute or challenging peremptorily 
hove twenty, OT retuſing to plead directly to the In- 
lietment. | | 


3. 


enders ſtanding mute of Malice, or challenging peremp-5. 2. 


orily above twenty, or refuſing to anſwer the Indictment, 


File manner as if they had pleaded Not Guilty, and had 


een found guilty according to the Laws of the Land. 
Tavs far this Statute was merely auxiliary io the for- 


mer: it barely provided ſor Caſes falling with © ttc {ame 
Rule of diſtributive Juſtice, but omitted 12 Hts [ormes 


, probably through mere overſight. 
Ir then proceedeth in the 3d. Section oba 


ute different Nature and entirely new; and enactech 

that Perſons coming to the Poſſeſſion of Goods by Rob- 

bery or Burglary in one County, and taken with the 
aner in another, and there indicted of Larceny, ſhall 

be ouſted in the ſame Manner as if they had been in- 

ſided of Robbery or Burglary in the proper County: 


Fit ſhall appear upon examination that the Goods were 
buiginally taken by Robbery or Burglary. 


Tur 1ſt of Edw. 6th ouſted Clergy in certain Caſes 1. E. 6. c. 12 
ltercin enumerated, and for the moſt Part provided for S. io, 
y the 23. . g. but is totally filent as to the Offence of 


ul Burning of Houſes, And even with regard to the 


tumerated (Fences, doth not extend to Acceſfaries be- 


re the Fact. And further enacteth, that, „In all other 
* Caſes of Felony, all Perſons ſhall have the Benefit of 


| Clergy as they might have had before the 24th Day 
af April in the iſt Year of King Hen. the 8th.” which 


the Day he began his Reign. 3 
ILFUL Burning of Houſes therefore which had been 
blted by the 23d and 25th of Hen. the 8th was reſtored 


Clergy by this Clauſe, And fo were acceſſaries before 
Ela 126th the 


EA 
* 
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7 will for the Reader's Satisfaction ſtate the ſeveral CH AP. 
R 


22. H. g. ouſted Clergy in certain Caſes therein ,, H. 8. c. 1. 
E , among Which the Offence Porulter ſtood . 


To remedy this Defe& the 25. H. 8. ouſted ſuch Of- 25. H. 8. c. 3. " 
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CHAP. the Fact in all the Offences therein enumerated, 3 
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IX. 


Fr 


ver in another and there indicted of Larceny; andre 


ready cited, by Reaſon whereof, ſaith the Ad, « My 
ner and convicted of Larceny, Bad been admitted t thi 
« Clergy, to the great Emboldening and Comfarting| 


it 15 enacted that the Statute of the 25. of H. the! 
touching the putting such OFFENDERs from the 


om 


<A" 
— 


DISCOURSE N 


Perſons coming to the Poſſeſſion of Goods by Robbe 
or Burglary in one County and convicted of | arg, 

the ſame Goods in another were likewiſe reſtored to Ce 
gy. And trom this Clauſe and the AQ next cited 
Doubt in Powlter's Caſe aroſe. |} 
' THE 5th and 6th of Edw. the 6th, reciting that! 
23d of H. 8. did not extend to Perſons committing Rel 
bery or Burglary in one County and taken with the 1, 


ing alſo the Clauſe in the 25th of Hen. the Sth alrex 
cited, which had ouſted thoſe Offenders : and furthern 
citing the reſtoring Clauſe.in the iſt of Fd. the 6h; 
« Perſons committing Robbery or Burglary in one Con 
« and flying into another and there taken with the Ma 


« 8Ucn OFFENDERS,” therefore, for Redreſs thern 


c 


** 


Clergy, and every Article, Clauſe, or Sentence c 
«« tained in the ſame concerning Clergy, fhall Tovcy 
«© ING SUCH OFFENCES ſtand, remain, and be inf 


A 


«« Strength and Virtue, as it did before the making th (ecu 
&« {21d Statute of the 1ſt Year of the King.” ach 
I ux Point laboured by Coke in Powlter's Caſe is, H 
this Statute revived the whole A& of the 25th of Hil" 
the gth. And conſequently, that wilful Burning being” 
named in the iſt Clauſe among the Offences enumeral fri 
ed in the Act of the 23d is ouſted, by the general Word te 
every Article, Clauſe, or Sentence contained in the ſame, an Att 
cerning Clergy. | 5 „ \ 1 
OTHzRs, and among them Lord Hale, have been ( x 
Opinion that general as the Words may ſeem to . A 
they muſt in the Conſtruction of the Statute, be reſtrall C 
ed to that particular Miſchief, which from the Peu. 
ble appeareth to have been ſingly in the Contemplat 3 
of the Legiſlature, and for Redreſs whereof the A . 
 profeſſedly made. | 4 


THEy have likewiſe concluded from the ſtrict Penig 
of the enacting Clauſe itſelf that it extendeth only 0% | 
Offenders, awd ſuch Offences as are made the ſpecial 0 
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or HOMICEDE _ . - may 
gs of it and for that Purpoſe are named in the Pream- C H AP. 
5 at is to Perſons committing Robbery or Burglary IX. 
3 County and flying into another, and there convict- 
cen... 985 
Tas Statute of the 1ſt Edw. 6. did not, as I before 
4 to Acceſlaries before the Fact, who fre- 
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e and the other Offences enumerated in the iſt of Edw, M. c. 4. 
be 6th and dome others, and in the Enumeration of par- 3 
colars name th the Offence of Wilful Burning of Houſes. 
Tur Operation of this AQt, and what Influence it had 
u Pauolter's Caſe will be preſently conſiderel, 
Lond Hale in the Paſſage I laſt cited. from him ſaith,” 
bat the 23d H. never was revived with regard to the Of- 
nce of wilfal Burning. This Obſervation ſuggeſteth 
be great Abſurdity of ſuppoſing the 25th H. 8. to have 
een revived in toto without reviving the 23d. For both 
the Acts, as far as concerneth this Point, are to be con- 
ſidered as forming one entire Syſtem of Police with regard 
bo the Oifences which are made the Objects of them. 
The Former extendeth to the Caſes which ordinarily 
kecur, Convictions by Verdid or Confeſſion. The latter to 
ſuch as very ſeldom happen, and are omitted in the for- 
er through mere Overſight, the Caſes of ſtanding 
ate Kc. This being the State of the Caſe, it is ex- 
tremely difficult to conceive that the Legiſlature ſhould 
krouſly intend to revive the one in toto without reviving 
the other; that they ſhould think of reviving a whole 
AR, Part of which is merely auxiliary to a former, with- 
ut reviving that for the effectuating of which the other 
Was made. 15 e 5 
Har x having rejected the Notion of the Revival of 
lie 25th H. 8. in toto addeth, „ Therefore the laſt, and 
* [think the ſureſt Anſwer to the Difficulty is, that the AT | 
e Statute of the 3d and 4th Ph. and M. taking away (4th and 5th.) 4 
Clergy in all Cafes from him that maliciouſly com- 1 
4 mandeth, hireth, or counſelleth the wilful Burning, 
. Goth by neceſſary Conſequence take away Clergy iu 
al Caſcs from the Principal Offender,” 
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1 DISCOURSE I. 
cj CHAP. Turs is the Bottom upon which he, upon full Coal, 
IX. geration of the Point, thinketh it may be lafely reſted 
And, in truth, upon this Bottom, and former Precedent, 
which were carefully conſulted, I think it was reſſed i 
F Fotolter's Caſe. . For though Lord Coke in his Report o 
| that Caſe ſtrongly laboureth the Point of the Revizy of 
| the 25th H. 8. in lolo, and faith the Court fo reſolved! 
I} yet it is very plain from his own Report of the Cat, th 
4 others of the Judges, how Many or Who he doth not ſay 
VE did not concur with him in that Opinion. But when kg 
|! ,. _ -- , mentioneth the Statute of Ph. and M. as one Ground 
| | 1, Co. 35. a, of the Reſolution, he faith, © This was taken by Diver 
1 ol the Juſtices,” by Whom or hew Many be doth not ſay 
| c to be a good Interpretation by the whole Parliament of 
4 


A 


all the ſaid Acts concerning this Matter. For if the 
* c Principal ſhould have his Clergy, it would be abſurd! 
1 c and what was never ſeen in our Law, that Cler 
oi e ſhould be taken from the Acceſfary before. And de. 
11 c condly, it would be in vain to take away Clergy fr, 
1 ce the Acceſſary, and leave the Principal to have hi 
1 * Clergy. For if the Principal hath his Clergy before 
"BE „ Judgment, the Acceſſary ſhall not be arraigned,” 
Tus Reaſoning he faith had it's Weight with Divers 
of the Judges : moſt probably it was, together with the 
1 conſtant Practice in like Caſes, the Principal Ground f 
1 the Reſolution in that Caſe. For if the Caſe of a Per 
'* | ſon pleading to the Inditment was not within the 2p 
H. 8. but ſtood purely on the 23d, as undoubtedly it did 
then the bare Revival of the Statute of the 25th, ſuppol4 
KS ing it to have been revived in toto, could not have affect 
TE ed the Caſe of Powlter ; for be pleaded Not Guilhy, an 
8 avas convidted by Verdict. VVV 
11. Co. 29. a. Lok Coke admitteth that the 23d H. 8. is not revived 
2 by the 5 and 6. E. 6. Hale, as 1 before obſerved, ſaith 
$ the ſame : but Coke, ſtill preſuming that the 25th, is te. 
4 vived in toto, ſuppoſeth that the Caſe of a Conviction bf 
KY Verdict or Confeſſion is within the Letter of that Act. The 
11. Co. 30. b. Words, as he citeth them, are, * He” [the Perſon Stand 
1 ing Mute, &c.] “ ſhall loſe the Benefit of Clergy, 
« like manner as if he had directly pleaded ETC, anc 


* thereupon had been found guilty, according to 


* 


0F HOMPOTD EW 
«of the Land.“ From this Clauſe ſo rited he C H AP, 
deth that every Perſon convicted by Verdict or IX. 
ſn of any of the Crimes mentioned in the Act, is 
d of Clergy without recurring to the Act of the 23d. 
le more Caution in this Citation would have. 
turned oe Branch of his Lordſhip's Concluſion, I 
with regard to a ConviQtion upon a Confeſſion, For 
Fe here thrown in, covered ſome very material 
Us which the learned Reporter in Juſtice to the Ar- 
«it ſould not have ſunk. The Words of the Act 
Gall loſe the Benefit of Clergy in like manner as 
ie had directly pleaded Nor GvuiLTY, and ther?- 
hn bad been found Guilty, according to the Laws of the 
1” Ts here a ſingle Word that reacheth the Caſe 
Confeſſion ? or can the Clauſe by Conſtruction be 
þ to reach it? quite the contrary. The learned 3% ® 
fe himſelf in the Page next before admitteth, that 
the 23d H. 8. been ſo worded the Caſe of a Confeſſi- 
l int have been brought within that A. By what 

of Conſtruction therefore is it brought within 
xp vith regard to the true Scope and Intention of 
Statute, ſurely it was not the Intent of it Adlum agere; 
W not to provide for the Caſes of Conviction by bi 
lit or Confeſſion, which the 23d H. 8. then in full I 


e had effectually provided for. The plain Intent * 15 
o provide for Caſes not before proved for, the caſes of 4 
ung mute, & c. and none other; as any one may ſee 185 i it 
vill conſider the Nature of the Act, and read it | l 
due Attention. . e l 
vs willing to enter ſomewhat largely into the Point = 
le Revival of the 25th H. 8. though perhaps it hath ' Pl 
ne a little too far from the Subject J have been pur- | + Il 
g becauſe a great Deal of the Confuſion and Ob- | i 1.0 
it) which hath been thrown over the Law touching IM 
lg), as it ſtood upon the Ads of H. 8. and Ede. 6. on 
eien from conſidering the Act of the 25th, and PA 
mes even the 23d H. 8. as revived ; and from blend- 7. By 
them with the Statutes of Fdw. 6. as Parts of one e 
of Lau touching the Allowance or Non- allow. IS! 
ot Clergy, ; | $ [} 
V Opinion both the Acts were ſuperſeded, as far I'M © 
cerned the Allowance or Non-allowance of Clergy, . $8 
by '; 
£ 


— 2 * rer ' on r KT, 1 N 1 * 4 7 66 Wr "ne "ey b 6 5 1 : q 
1 W OT #31 * N N 70 * 2 : * F $4 MY * | me . dg N. 4 P, 4 7H * ** engen NN pre: = * — * 
* . . 70 \ ea" . A . 0 oy * 


_—_ * «a a — 2 * 


| 3 2. 7 LA — ** eee 
_— ++, - oth N A. 4H Las „ 


— — — 
a 3 


” _ - a n 
— m2 4 * 4 
* n 2 2 — 
* ** — ͤ ＋— * 
— Wo —— 2 — —— — 


336 +: 
CHAP. 
IX. 


fence, differing only in Degree. The [aiter agg 


ment upon a Conviction is more grievous in one 
than in the other. Though in common Pradtice ng 
terial Difference is made in the manner of the Exec 


Lab. Aff. 5. 
Bro. Trea- 
ſon. 1 3. 


SECT. 10. 


N * 28 — 
. . 


with regard to Arſon,  -— 


DISCOURSE T 
by the reſtoring Clauſe in the 1ſt Edu. 6, leq, 
Till the 5th and 6th Edo. 6. in Fart, and for he 
poſe before mentioned, revived that of the 25th, 1. 
Statute of Phil, and Mary put the Matter out of 


ITux Judgment in Powl/ter's Caſe was founded ink 
Senſe, and upon legal Principles, though not upon 
the learned Reporter hath choſen to found it upon, 

. SECT. 9. From the Rules here laid down 
what hath been offered by way of Illuſtration of | 
it appeareth that the Law conſidereth the Offenct 
Murder and Petit Treaſon as ſubſtantially the fame 


{ 


by the Allegiance, however low, which the Mun 
owed to the Deceaſed. And in conſequence of that 
cumſtance of Aggravation, and of that alone, the] 


unleſs in ſome very ſpecial Caſes. . 1," 
I remember a Woman“ for the Murder of her 
band under Circumſtances of high and uncommon 
gravation literally Burnt Alive. And we are told thifh 
a Caſe of Petit 'T reaſon the Priſoner was by Ordrrq 
Court drawn immediately after Sentence from 4 
ſter- ball to Tyburn without the poor Comfort of 
dle, or any other thing to keep his Head and Bod) 
the Ground. This Severity the Judgment 7: d 
formerly imported; though now Drawn upon ant 
is become Part of the Judgment in all Caſes of! 


SECT. 10. 'Tarxrs are, it muſt be admitted 
Inſtances in which the Law maketh a wide Difte 
between Petit Treaſon and Murder, with regard i 
Trial and Method of Conviction. But that Die 
is not founded in the Different Nature of the Ol 
but upon mere poſitive Inſtitutions. +. 

Tux Statuteof the 22. H.8.c. 14. reduced the pe 
tory Challenge in the Caſe of Petit Treaſon to 20. 


* Catharine Hayes, Convicted at the Old Baylyin Afri 
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OF HOMICIDE. 


* * * 7 0 * 5 : 
x 3. Trial per Medietatem Lingue, Both theſe 


es were virtually repealed by the 1. and 2. Ph. and 


of 35. 3 - . 
«3 1, Edw. 6. c. 12. expreſly req uireth two Wit- 


; upon the Indictment and at the Trial, as well in 


11, by general W ords extending to all Treaſons, 
th that the Witneſſes, F living, ſhall be exami- 
in Perſon upon the Trial in open Court. Theſe 
es are ſtill in Force. And althęugh ſome Improve- 
5have been made by the Statute of King William, 
ps that Statute extendeth only to the ſeveral Species 
ch Treaſon therein provided for, the Caſe of Petit 
gon ſtandeth folely on thoſe of Edw. 6. | 
ox the Foot of the 5. and 6. Edw. 6. Depoſitions 
Witneſſes taken by the Coroner, or Informations taken 


* 


ground a Conviction for Petit I reaſon, if the Party 


xx | conceive are the only Inſtances wherein the 


aon and Murder. And this Difference is plainly 
ter of poſitive Inſtitution, and doth not ariſe out of 
lifferent Nature of the Offences. 


IND OP THE DISCOURSE 
ON HOMICIDE _ 


* 


0, which provideth that in all Caſes of Treaſon 
Tia ſhall be according to the Courſe and Order of 
mmon-Law. This reſtored the peremptory Chal= 


ge of Petit as High Treaſon; and the 5. and 6. Edw. 


re Juſtices of the Peace, and certified to the Gaol 


bing, though unable to travel or kept out of the 1- Hal 
j by the Prifoner or by his Procurement. 2. Hale 284. 


| maketh a Difference between the Caſes of Petit 


ery purſuant to the Statute, are not Evidence wwhere- 1. 2 
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13. which extended to Petit Treaſon, in- C H A P. 
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0f AccoveLictg%an Hicy TREASON 
and other CaprTaL OFFENCES. 
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CHAP. 1 
F Aromplices in Treaſon, and of Perſons preſent 
aiding aud abelting in Felony, == 
-NDER this Head ſomething will be ſaid briefly 
tonching the Connection which in Judgment of 


Li ſubſiſteth between Principals and Acceſſaries in Fe- 


, and the Relation they ſtand in to each other. 


mae uſe of the Term Accomplices, Becauſe it taketh in 
ll the Participes Criminis, as well in High Treaſon as 


ric legal Propriety as Principals in the firſt or ſecond 
Degree, or merely as Acceſſaries before or after the Fact. 


he Law there are no Acceſſaries in High Treaſon, all are 
Pircipals, Every Inſtance of Incitement, Aid or Protec- 


Iran whether it be Treaſon at Common-Law or by 


ing the Offence, or where the ſpecial Penning of the 
it leadeth to a different Conſtruction. 


lat the Rule be rightly underſtood, I mean with thoſe 
mitations which ſound Senſe and common Equity re- 
ure. For Cafes have frequently happened, where an Of- 


n Frincipal in Treaſon; and yet during the interme- 
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Bur I have in the Title of this Diſcourſe choſen to 


Felony. And in the Latter, whether they are. conſidered 


CT. 1. IT is well known that in the Language of SECT. 1. 
lon, which in the Caſe of Felony will render a Man an 
Aciſary before or after the Fact, in the Caſe of High 


tute, will make him a Principal in Treafon ; unleſs 
de Caſe be otherwiſe provided for by the Statute crea- See to this 


1. Hale 225. 


Tuls Rule hath long obtained, and will not now be —237> 328. 
Mtroverted, But I think it a Matter of great Importance 375. 


aer n che final Tue of the Proſecution may be conſider- | 
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CH AP, diate Steps towards his Conviction, he ought from ap 
IJ. Ccipte of natural Juſtice to be conſidered mertly  ; 

| Nature of an Acceſſary before or after the Faq 


( 


_— 
22 n, 
3 * 


ſon, 
wwe gol 


mes, — 
. 


with Means for that Purpoſe z that Species of Ia 
which in Judgment of Law falleth within the Clan 
Compaſſing the Death of the King, Queen, or Pia 
ways excepted.) If B. in conſequence of ihis Advice 


Leto b 
ved and 
been C 
LHERE 


| : 3 Cid Wit! 
i For Inſtance, A. adviſeth B. to counterfeit the 7 Ofenc: 
1 Coin ar Seals, or indeed to commit any of the 08 mitted 
declared Treaſon by the 25. Edi. 3. and furnithel Wifi fs! 


1 „ Encouragement doth the Fact, A. is a Principal " ſervatic 
g Treaſon. For ſuch Advice and Afiftance in the CA le Area 


Felony would have made him an Acceſſary before 


2 . elony v0 
Fact; and in High Treafon there are no Acceſſagl 


wen NM 


1 _ afe Principals. But if B. forbeareth to commit the pal ording 
KEE Which he is incited, A. cannot be a Traitor mere wifi. W. 
f 1 count of this Advice and Encouragement, though is : lar 
bs haviour hath been highly criminal. For bare Ae, 151 
; | - Incitement, how wicked ſoever, unleſs in the Ci u on 
(| j ready excepted, will not bring a Man within the! pals at 

x tute, where no Treaſon hath been committed in ai fall 

| k.. | | | mictio 


So in the Caſe of Aſſiſtance or Protection ſoppol 


[uttice 
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be given to a Traitor after the Fact, the Party known or fly 
| affording ſuch Protection, if tbe Treafon hath been in MA Benet 
5 committed, will be a Principal in Treaſon for the NH Tals! 
DEER already mentioned. But if a Perſon lying probably Wh! 
3 der a Suſpicion of Guilt, conſcious of his own [nnoct lony of 
= ſhould think it adviſeable to withdraw and patiently if! 
= wWouait the Iſſue of Things when the Storm which gather neCtec 
\ © + Found him ſhall be blown over; the Party who rece | cann 
1 and harboured him during his Retreat cannot bea Tr War" 
; or for ſo doing; provided the Conduct of his Fries te 
/ wy appear upon Examination to have been blamelels. ture, . 
23. hoſt. . Lorp Chief Juſtice Cote, who while he vas in Wph 1 
138. Service of the Crown ſeemeth to have had no Bor yet 
TE: State-Profecutions, when he layeth down and applieth hes, © 
WY Nule I have mentioned, {hat all are Principals in Tr portar 
1 plainly goeth upon a Suppoſition that the Treaſon e 
Wi med to have been procured was afterwards in fa um Ru 
i ted; or that the Party ſuppoſed to have been knovinganngy it 
] received and harboured had been actually ain 
1 Aae real 
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07 ACCOMPLICES. 
ſon, | : TP i 
ne gone upon any other Suppoſition. For it cannot 
bac with any Sort of Propriety that a Perſon procured 


mitted ; or that any Perſon knowingly, viz. with a 
laawledge of a Treaſon to have been committed, (that 
le to be the legal Senſe of the Term knowingly,) re- 
e and harboured the Traitor, if ſuch Treaſon never 
deen committed by him. r 

Turk needeth very little to evince the Truth of this 
cation more than to give a proper Attention to the 


en make him a Principal. Eſpecially if we add to it, 
ding to Lord Hale, that nothing 
| What Circumſtance therefore is neceſſary to ren- 
i Man an Acceſſary in Felony ? plainly this above all 
Des, that the Felony charged upon the Principal hath been 

fi commitied by bim. For which Reaſon no Verdict 
paſs againſt the Acceſſary till the Truth of this ſingle 
& ſhall have been legally eſtabliſhed ; either by the 


or flyeth, Unleſs the Acceſſary chooſeth to wave 
Bencht of the Law, and to ſubmit to a Trial. 

Tals Rule is founded in good Senſe and natural Juſ- 
te, The Acceſſary is indeed a Felon, but guilty of a 


| cannot exiſt without it. | 


reer BY PO LETS i 


Ofencz to be committed which in Truth never was 


e already mentioned, that every Act which in the Gaſe 
thay will render a Man an acceſſary, will in the Caſe of 


ſhort of fuch an Af 1+ 


miction of the Principal if he continueth ameſnable 
ſutice ; or by Judgment of Outlawry if he abſcond- 


lony of a different Kind from that of the Principal. 
[5 if I may uſe the Expreſſion, a derivative Felony 
efied with and ariſing out of that of the Principal 


WarTHER the ſame equitable Rule is by Parity of 
alon to be extended to treaſonable Actions of a ſimilar 
ure, I mean to ſuch as are of the derivative Kind, and 
Wh in the Language of the Law ſtyled principal Trea- 
w yet partaking of the Nature of mere acceſſorial Of- 
ces, cometh now to be conſidered. This is the Point of 
Phortance | hinted at in the Outfet of this Diſcourſe. 
il in Proſecutions for Treaſons of this Kind the 
ae Rule of Equity be obſerved as in Caſes of Felo- 
þ © will become a Matter of very ſmall Importance 
n eo to 
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t would have been abſurd to the laſt Degree CHAP, 


J. 


Hale 239. 
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5 CH A P. to have been learning by what ſpecial technical 

1 I. my are to deſcribe the Offence. cal Lag fp 

1 1. Vol. Chap. oRD Chief Juſtice Hale ſpendeth a oY . 

22. f. 233. 9 this Point, which he intitleth, oy Coro Uh 5 

2239. « cipals ard Acceſſaries in High Treaſon,” ering MN of 

| 20 * ener a alon.” And tha q ſeme 

[ in Conformity to the eſtabliſhed Mode of ſpa). | Lf 

| ! calleth every Perſon who can any ways be : 18 ns 8 | 

l || an Accomplice in Treaſon @ Principal in 75 — 1 

b he cometh to ſpeak of the Courſe and G 3 Jay ages! 

f ſerved in the Proſecuti R 2roer to he ecit 

| | ved in the Proſecution of the Offenders, he conf Tur se 

1 eth thoſe Accomplices whoſe ſuppoled Cult b | 

J | ed with and dependeth upon the real Guilt of 7 I a 5 

1 in the Light of mere Acceſſaries; and ff _ 16 

15 n mine” 

[i 1 -.. A ay of Illuſtration and Proof, F 

1 2 2 Fo on is committed to Priſon for High Tra Cy 

lf the. Goaler voluntarily ſuffereth him to clepe; Bin 

| | 7 N knowing.of ſuch Commitment Tu Ur * the e 

1 bon and ſetteth him at large; or knowingly reſcueth Je 

5 [ . 15 er an Arreſt and before he is brought to Priſon, he 1. 

gi! all theſe Cafes the Goaler and the Perſon breaking * Th 
|» f | "= reſcuing, whom he in a Paſſa re | tha DT 

| i calleth a Kind of. A, ies. cards —@ « 

"i Does: { of. cceſſaries, are Principals in Trealp thou 

| 1e Farty impriſoned were really a Traitor. If he e 

* Nen will be no 'Treaon in en Ah = i 

vs t 1 not be arraigned ?till the principal Offendeſ Ur: 

TY convict. For if he be acquitted of the principal O 

ns cc ine der ſhall be diſcharged, th ci 

13 : | ls ar, | 7 5 : : ö e 

Eos. Thi: 2 the Words knowing and knowingly, ber * 1 

' Jones (W.) Ca . 1 at Circumſtance is a neceſſary Ingredient in ſary, 

3 ug! t is true it was reſolved in Ben/lead's Cale c men 

l BY "my " Jy the learned Author and at p. 141, but T thin ncip: 

| Wo 11 price. e Approbation of the Rule, that the Party bre nt, be 

"s riſon would have been guilty of Treaſon tg 

WF. wc. 1 known that Traitors were there, 1 am HH 

1 II. 6. 5. b. e atisfied with this Opinion. For the ſingle Au 
V 2 Was which this Point is ſaid by Hale to have 

Bro. Trea- oy * q oth by no Means warrant it. The Book "The 

ſon. 11. 1 of ateth it, that the Party did know that Tru 

I 4. 590. e e e eee Cale i WR 

Tt | preſs. to the ſame Purpoſe, “ Sciant gue Traitors furl l be 

1 | «© ence.” And Cite citing t | GE Mitt 

=—_ | cxrcks on this & e citing the ſame Caſe layeth 2 nr 

5 ; on this Circumſtance, that the Party knew k "ny 

itors were ther 5 and conducted them out of P 1 fend 

| | 118 (tains 
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have upo 


ac imperfect report of Benſtead's Caſe, and obſer- 


\ ſome Degree of Precipitancy. And probably the 


ut, was given in Evidence on his Trial among other 


kmges of te Ng! NET OT e 
Fpecies of Treafon for which he ſtood indicted. 


pal Offerver be convicted and hath bis Clergy, 1 
tink the Goaler or Reſcuer ſhall never be put to an- 


inc ipal L bis Clergy is thereby diſcbarged.* For 
he Refcuer and Officer ate a Kind of Acceſſaries.“ 
Br call-th them a Kind of Acceſſuries, becauſe there 
te no fclonious Eſcape or Reſcue where no Felony 
been previoully committed. But in ſtrit legal Pro- 
they are not Acceſſaries to the original Felony. 
though a Man ſhould be committed for many Felo- 
„ yet the Eſcape or Reſcue is conſidered as one ſin- 
Felony and is ſo-.charged. :. 


» 


Vita Regard to a Perſon knowingly receiving and 


Waprincipal Traitor and ſhall not be ſaid to be an Ac- 
ary, yet £0115 much be partaketh of an Acceſſury, his In- 
ment muſt be Special of the Receipt and not of the 
Kipal Trezipn, If he is Indicted by a ſeveral Indic. 
nt, he ſhall nat be T ried till the Principal be convicted. 
n the fame Indi ment with the Principal, the Jury 
ul be charged to inquire firſt of the principal Offender, 
bil they find him guilty, then of the Receipt; and if 
PR, the 


leof aVardon of the Principal after a Conviction. But in the 
* ol the acceſſotial Kind already mentioned, and which 
e mentioned, J da not conceive that any Rule of Equity 


Wal ſuſtice would be infringed by giving the Rule . That 


ding of Priſon Doors, as many were forced during the 
Night, as Overt-AQts of levying War; | 
yr fame Rule of Equity and natural Juſtice the 


med Judge in another Place applieth to the Cale of ie-1, Ha 
os Ficapes and Reſcues, and addeth, © If. the Prin- 


er the Eſcape or Reſcue. As to; Heeeſſary where the 


a another Occaſion taken ſome notice of this CH AP. 


[ 


hat the Proſecution againſt him appeareth to have nj. nd CL. 
| n carried oy with uncommon Expedition, not to ſay 1 6. 


1. Hale 599. 


boring a Traitor, the learned Judge in the Place 1. Vol. 
th cited argueth, That though he is in the Eye of the Chap. 22. 


The ift of Q Anne hach provided for this Caſe and for the Seſſ. 2. c. 9. 
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[i Treaſon there PO ee 13 efaries, all are Principal.,” it's | 
* 3 R every Accomplice ; though the principal 1 
Mane ould be pardoned or die after Conviction and before 4 

er. 1 ſhall enlarge a little as to this Point in the Caſe . 
ceeſſaries in Felony in it's proper Place. | 
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CHAP. 


and the Act reciteth among other Hardſhips of he 0 
„that me was by an irregular and undue Profecutin 


 foeaking in general Terms appoſite to his preſent 


Death of the King, Queen, or Prince, every ſuch I 


innocent. 


cc wr Convifled of any ſuch Crime,” 


been carried into Execution. 


and which every good Blom in the like Circumſtance! 


i a compleat Overt-Act of Treaſon within this Bra 


DISCOURSE m 0 
the Principal be not Sun then to acquit both. Sate. 
though in the Eye of the Law they are both Prins key Ds 
in Treaſon—yet in Truth he (the Receiver) is b, belelo! 


Acceſſary that he cannot be guilty if the Pn ene. 
od ot 


oi t 


ix the Caſe of Mrs. Liſſe whoſe hard Fate it w 
fail into the Hands of perhaps the worſt Judge thy 
diigraced Weſtminſter-Hall, no Regard was Paid tg 
Doctrine. 1 would not be thought to mention this 
as an Authority upon Which a Doubt can at thisDg 
poſibly raiſed, 1 Co it for the Sake &f what happy 
afterwards, which I take to be an Authority wih 
Her Attaipder was afterwards reverſed in Parliand 
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„ dicted for entertaining and concealing Jabs Hil 
„ falle Traitor knowing him to be ſuch ; though 
& {aid Nicks was not at the Time of the Trial att 
THE fame learned Author in other Parts of hisW 
argueth to the Purpoſe for which I have already 
lim; and applieth the ſame Rule of Equity to thef 
of a Perſon indicgted for contriving, abetting, aiding 
conſenting to treaſon which happeneth never to h 


Bu r here we mult diftinzuiſh, though the learned ſi 


po e doth not. For with regard to every Inſtance of 
cement, Conſent, Approbation, or previous Abetn 
in that Species of 'Treafon which falleth under 
Eranch of the Statute touching the Cornpaling 


7 TIS . * . ; 6 4 
ion is in it's own Nature, independently of ail other BP 4 
cumſtances or Events, a compleat Overt-A& ot U 0 

fable 


paſſing; though the Fact originally in Contenpli 
of the Parties ſhould never be effected or ſo much 8 
tempted. A. inciteth B. to a Treaſon of this Kind 
in Abherrence of the Crime, and from a juſt See 
the Duty every Man oweth to his King and Coul 


n fa. 
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pay, maketh a Diſcovery; by Means 3 
brought to Juſtice. This Incitement on the Patt d 
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ky Dependence upon tke future Behaviour of B. 
belelore whatever the learned Author hath advan-- 
general Terms touching fruitleſs ineffectual Ad- 
ir lacitement to treaſonable Practices, muſt be un- 
d of ſuch 'I reaions only as 66 not fall within this 


\ of the SALUTE, 


ices in Felony. 


id the fame 7 *clonys they are conſidered in the Light 
of Principals in the fiiſt Degree, as having actually 


ih heir own Hands committed the Fact; or of 
Igel in the ſecond Degree, as having been preſent 


g and ; abetting at the Commiſion of it; or of Ac- 


res before or after the Fact 


ur Diſtinction between Principals in the firſt PREY 


begscees, or to ſpeak more properly, the Courſe 


Dider of proceeding againſt Offenders founded on 
Dicincion, feemeth to have been unknown to the 


antient V riters on our Law - who conſidered the 


to be brought to Trial ' till the een Oftenders 
Id be convicted or autlawed. 


ern; and therefore I will not ſpend Time in tran- 
Iz many Authorities from the Antients, One or 
| wil briefly cite and refer to others, 
cron ſpeaking of the Courſe of Proceeding 
| the princ pal Offender is not ameinable to Juſtice 
© Ippellaii vero de Forcia ſalvo attachientur quouf- 
botellat; d de FaQto convincantur.“ 


n tamen ill; de Forcia non reſpondeant antequam Fac- 
M (6 W991 G11 4 77 


ſeveral 
3. 8. 5. and e. 12. 8. 9. to the End of the 


De Cron. c. 
dter 


7 8. 4. ö. and to the ſame W ſee 4: E. 1. St. 2. 
b ul nat 4a 75. 
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ns prefent aiding and abetting in no other Light 
s Acceſſar ies Ar the Fact, and conſequently not 


pls ſeemetli to be agreed by the beſt of our modern 


But where allare 
fable, fe Procedatur contra omnes per Ordinem e 
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Gate, and hatin no Sort of Connection with or C HA 2 


1. 


CT. 2 "I come now to conſider the Caſe of Ac-SE C T. 2. 


ETA ſpeaketh to the ſame Purpoſe and almoſt in Lib. 1. c. 3 
as orGs, And tbe Mirror in enumerating the S. 8. 
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1 CH AP. ſeveral Sorts of Acceſſaries, among others, 


| * Ceux que ſont en la Force.“ | | 
; I have here taken it for granted that by the / 
de Fercia theſe Authors meant Perſors preſent xg 


ment 


e. 1. 8. 2.3; . 


ce 

abetting. The Appeal de Forcia proveth this hey 1 

Poſſibility of a Contradiction. & A. 4ppellat B. 1 blic, 

BraQ. de Co-“ quod idem B. venit cum prædicto C. (the Perpetry with ] 

| rn c. 19. „ zenuit ipſum D. (the Deceafed) gquandiy 15% C led in 

1 8.5. « interfecit.” In the Cafe of Rape the Appeal + be 

TY is to the ſame Purpoſe, * mutatis mutandis, plain ad be! 

| | [ | \ porting that the Defendant was preſent aiding and | have 

BY tingat the Fact. 5 unle!s 

| Il am aware of the Senſe Coke putteth upon the Way 

1 : _ Commancment, Force, Aid, or Receipt, in his Ce been! 
Fil 8 14 on the Statute of Maſtm: I. That none of them impor 

Sh 7 then the Offence of Acceſſaries* before or after the hac 

N [ And admit that they muſt novo be fo underftoed,t miniſt 

1 dee Stanf, the original Import of the Word Perce in the bie 

|: 41. A. confined to thoſe we now call Priricipals in the Piiſ 

4 Degree. But the great Inconvenience of the r. 


have mentioned touching the Courſe and Order of 
ceeding againſt Accomplices in Felony, tending 
Fainly did to the toral Obſtruction of juſtice in 
Cafes and to great Delays in others, induced the] 
from a Prircipz} of true political Fuftice to come i 
Pule now ſeiiled, That all Perſons preſent aiding 
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betting are Principals, | 
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. NTuis Rule was not thorovghlyeſtabliſhed'tilla BE Li 
, dee 40. Edw. Time of Edward the Third. And ſo late as the Cid 
3. 42.2 Queen Mary a Chief Juſtice of England greatly er! 
; there 


* Aff. 240. f it. Thovgh indeed it had been ſufficiently ela 
ia. ard the DiſtinQion between Principals in the f 


| rake lows: hed Degrees was welt known long before that prope 
5 ny” Norns needetk to be ſaid by way of Fx plain i 
by tonching Principals in the firſt Degree. What e Inf 
| a I | Concurrence are neceſſary to render a Perſon a Prif eien 


rea 


bY in the ſecond Degree, viz. as an Aider and Abett 


now to be conſidered, | Aber 

1 Brach. de Coron. ch. 28. 8. 4. 5. And to the fan 
1 ; | | pole fee c. 21. 8. 3. the Detendant's Oath upon joining LCT 
| | | KC0! 


in an Appeal. | 
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CT. z. Hs mult be preſent at the Perpetration, * 
iſe he can be no more than an Acceſſary before the g ECT. z. 
except in ſome ſpecial Caſes founded in Neceſſity 

tical Juſtice, I mean that Juſtice which is due to 2 
ublic, M Maleficia remaneant impunita. | 42 
with Intention to deſtroy B. layeth Poiſon properly Keil. 52, $ 
od in his Way, B. taketh it and dieth. 4. though 1 7 
when the Poiſon was taken is a Principal. And if 
a been done at the Inſtigation of C. he if abſent 
| have been no more than an Acceſſary in the Mur- 
inlefs they had both mingled the Poifon and laid it 
Way of 3. For in that Caſe both of them would 
been Principals, each of them having gone as far as 
her towards Perpetration. 1 „I. Hale 626. 
{ had prepared the Poiſon and delivered it to D. to 
miniſtered to B. as a Medicine, and D. accordingly 
Abſence of A. had adminiſtered it not knowing that 
yPiſen, and B. had died of it, A. would have been 
cipal in the Murder, upon the ſame Foot of Ne- 
. For D. being innocent, A. muſt have gone whol- 
puniſhed if he could not have been conſidered as a 
pal, But if D. had known of the Poiſon as well 
did, ke would have been a Principal in the Murder, 
if abſent an Acceſſary before the Fact. For the 
of Neceſſity already mentioned doth not here take 


i: Law is the ſame in the Caſe of inciting a Madman 
Child not at Years of Diſcretion to commit Murder 

er Felony in the Abſence of the Perfon inciting. 
lterefore in the Caſe of Anne Cour/e reported before, 
rs indicted as an Acceſſary before the Fact, it was 
roperly ſtated by the learned Judge before whom ſhe 
nvicted that the Daughter who committed the Fact 
t Inſtigation of the Mother was of the Age of 14, and 
rien Diſcretion, For had the Mother employed, as 
ireatened ihe would, the leaſt of her Children, ſhe 
tare been indicted as the Principal, fince the Child 
ting of Years of Diſcretion was innocent. 


CT. 4. Wurx the Law requireth the Preſence of SECT. 4. 
complice at the Perpetration of the Fact in order to 985 
1 ö render 
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an Eye or Ear-Witneis of what paſſeth. 


EE 
render him a Principal, it doth not requĩt 5 
immediate Preſence, ſuch a Preſence 1 8 1 , 

| e 


ECT. 
ad be 0. 
uwe, lde 
Ti Cale 
fer t0 give 
iecutio! 
5 and in 
LAW W. 
been an 
WW but h. 
"up and te 
b true 
1 lain, 
K Fact we 
Whoſe wh, 
ed in ch 


SEVERAL Perſons ſet out together, or in ſmall p : 
upon one common Deſign, be it Murder or other P a 
or for any other Purpoſe unlawful in itſelf, ang 4 
eth the Part aſſigned him: Some to £8 ets oY 
others to watch at proper Diſtances and de 
vent a Surprize, or to favour, if Need be, the Fi 
thoſe who are more immediately engaged. They = 
provided the FaQt be committed, in the Pye of ihe 
preſent at it. For it was made a common Cauſe IF 
them, each Man operated in his Station at one angf 
ſame Inſtant towards the {ame common End; and 
Part each Man took tended to give Countenance Fn 
ragement, and ProteCtion to the whole Gang id Z 
ſure the Succeſs of their common Enterprize. BO 


Iwill not here multiply Caſes upon the Head of e 
ſtructive Preſence. This may be ſufficient by way jen by Of 
Illuſtration. Others founded in the ſame Principle udo 
mutual Concert, Aid, and Protection will fall in peer 
proper Thices, e oke 
3 3 | 5 | 1 lch te 
SEC T. s. Ix order to render a Perſon an Ac b e 
plice and a Principal in Felony, he muſt be aiding no" 
betting at the Fact, or ready to afford aſſiſtance if ne and 
ſary, And therefore if A. happeneth to be preſent le 
Murder for Inſtance, and taketh no Part in it, nor end Kt preſe; 
voureth to prevent it, nor apprehendeth the Murde _ 0: * 
nor levyeth Hue and Cry after him, this ſtrange Bel _ 
viour of his though highly criminal, will not of it wah 
render him either Principal or Acceſlaty. = late 
1 would be here underſtood to. ſpeak of that Kind.” ot. 
Homicide amounting in Conflruflion of Law to Mur =_ but 
which is uſually committed openly and before Witneſſ chern 
For in the Caſe of Aſſaſſinations done in private; TI 
which Witneſſes who are not Partakers in the Guilt E. 
very rarely admitted, the Circumſtances I have ment er A 
ed may be made uſe of againſt A. as Evidence of _” 
ſent and Concurrence on his Part; and in that Li Aale 
ler 


ſhould be left to the Jury, if he be put upon his Tü 
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ger. 6. Fur if a ac amounting to Murder I. 

be colamitted in Proſecution of ſome unlawſuls ECT. 6. 
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noſe, though it vere but a bare Treſpaſs, to which A, 

Cale lat ſtared had conſented, and he had gone in 

wr to give Aſſiſtance, if Need were, for carrying it in- 
Frecution, this would have amounted to Murder 5 
1 nd in every Perſon preſent and joining with him. Keil. 115 


La would be juſt the ſame though the Party ſlain 
hen an utter Stranger and had taken no Part on either 


% but had come with a friendly Intention towards 


b and to accommodate Matters between them. | 
b tru here might be no ſpecial Malice againſt the 
iu ſlain, nor deliberate Intention to kurt Sim; but if 
bad was committed in Proſecution of the original 
We hich was unlawful, the whole Party will be in- 
din the Guilt of him who gave the Blow. For in 
mbinations of this Kind the mortal Stroke though 
ke by one of the Party is conſidered in the Eye of the 
wind of ſound Reaſon too, as given by every Indivi- 
kl preſent and abetting. The Perſon actually giving 
duke is no more than the Hand or Inſtrument by 
ik the others ſtrike. Ro 


je the mortal Stroke, and that B. and C. were preſent 463. 


the Ferſon who gave the Stroke, and that A. and C. 345. 
Ke preſent aiding and abetting, they may be all found 
ok Murder or Manſlaughter at Common-Law, as 
tumftances may vary the Cafe. The Identity of the 
m ſuppoſed to have given the Stroke is but a Cir- 
mance and in this Caſe a very immaterial one, the 

ue of one is in Conſideration of Law the Stroke of 
hut in a Proſecution on the Statute of Stabbing it 
Merwiſe for a Reaſon I have already given. 


der was committed in Proſecution of ſome unlawful 

e ſome common Deſign in which the combining 

mes vere united, and for the effeQing whereof they 

Winblci. For unleſs this ſhall appear though the 
| 885 Perſon 


Ix» therefore where the Indictment chargeth, that A. 1. Hale 43 


lng and abetting; if it cometh out in Evidence that B. 2. Hale 343. 


NCT. 7. I have by way of Caution ſuppoſed that the g ECT. 7 
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this, it did not appear from any of the Facts found tl 
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 Concl:/fion that the Gun was diſcharged in Profecy 


which enſued a Gun was diſcharged by one of the Off 
The Queſtion was, Whether Plummer and the reſt of 


Ix was agreed by the Court, 1ſt, that had the Ki 


that it was diſcharged in Proſecution of their origig 
Purpoſe. In Caſes fo circumſtanced; Res iffa Toquitu f 
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DISCOURSE BET | 

Perſon giving the mortal Blow may himſelf be galt 
Hurder, (he may poſſibly have conceived Malice 204 

the Deceaſed and taken the Opportunity which the 
fuſion of a Croud or Darknels of the Night afford 1 
ecute his private Revenge,) he, I ſay, may be guilt 
Murder, or if it were upon a ſudden Quarrel, of vil 
ſlaughter ; and yet the others who came together | 
different Purpoſe will not be involved in kis Guilt, | 
therefore in Nummer's Caſe this Circumſtance not bf 
found by the ſpecial Verdict, nor any other Faq { 
trom which the Court could with Certainty draw 


ot the Deſign in which the Gang was united, Nun 
was diſcharged. Vf. 
IN that Caſe the Verdict ſtated, that Nummer and} 
Accomplices were aſſembled in order to tranſport Woc 
the Growth of England to France contrary to the Stati 
That an Officer of the Crown duly authorized fort 
Purpoſe met and oppoſed them. That during the $ 


ders, and Febn Harding one ef tbe ſame Gang wa lil 


Party were guilty of this Murder. 


Officer or any of his Aſſiſtdnts been killed by the f . 

it would have been Murder in all the Gang. 20, e Put 

| had it appeared that the Shot was levelled at the Off bee, the 

or any of his Aſſiſtants, this likewiſe would have amou Treſpaſl 
ed to Murder in the whole Gang, though an Accomy n ma 
of their own happened to be killed. For the Mal 
Egreditur Ferſonam. But this Fact not having been ol cr © 
tainly found, the Priſoner was diſcharge tn. beer 

I take it that the Point on which the Caſe turned I's 


erate: 
he, Arn 
ich Re 
Ing 1 


the Gun was diſcharged in Proſecution of the Furpoſe 
zobich the Party was aſſembled. But had it been politiy 
found that it was diſcharged againſt the Officer of bis 


ſiſtants, the Court upon this finding might without undi 


croaching on the Province of the Jury have preſu | 
Vor 


A vl] 


n 3 be. "#2 4 NESS: 8 Nn ig 1 2 Ay, 4 g's Sets * enn * Farne enn 7 7 g p : n , 
- W * „ My; — rm etetletiinn on * * a . FIRE LT. « MWg * 5 
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beat a Conſtable in the Execution of his Office, CHAP ; 
but Company interpoſing they were parted and he de- 33 of 
ied, B. a Friend of A. ruſhed ſuddenly in and took MS. Tracy, © 
p the Quarrel, and fell upon the Conſtable who in the 
Cruggle WAS killed, A. having not being at all engaged 


8 —_ 
— an ih. on ASE. 


r ; 1 * * 
a n 


ter they avere parted, ' It was held by Holt and Rokeby | . : 
i Hartford Afizes Murder in B. but that A. was inno- 2 3 
an. For it did not appear that A. and B. had previouſ- TOW 
þ agreed upon offering any Violence to the Conſtable, — 
«t0obſtruct him in the Execution of his Office. The 1 
under was not committed in Conſequence of any un- Tk; 
ful Combination between tnemn. ; Þ 
Tur Soldiers * went together to rob an Orchard, ö 


mo got upon a Pear- Tree and the third ſtood at the 

One with a drawn Sword in his Hand. The Owner's 

on coming by, collared the Man at the Gate and aſked 

lin what Buſineſs he had there, and thereupon the Sol- 

fer tabbed him. It was ruled by Holt to be Murder 

n him, but that thoſe. on the Tree were innocent. 

They came to commit a ſmall inconſiderable Treſpaſs, 

ad the Man was killed upon a ſudden Affray without 

her Knowledge. „“ It would, ſaid he, have been other- 

# vie if they had all come thither with a general Reſo- 

# lution againſt all Oppoſert. “ + - 

Tuis Circumſtance I think would have ſhewn that 

tt Murder was committed in Proſecution of their ori- 

a Purpoſe... But that not appearing to have been the — 
Cle, thoſe on the Tree were to be conſidered as mere 1 
Irpaſſers, Their Offence could not be connected . 
Nth that of him who committed the Murder. 
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SECT. 8. A general Reſolution againſt all Oppoſers, SEC T. 8. 
Mether ſuch Reſolution eee ca bee * " 
un deen actually and explicitly entered into by the Con- 
wrates, or may be reaſonably collected from their Num- 
* Arms, or Behaviour at or before the Scene of Action, 
ih Reſolutions ſo proved have always been conſidered as 
ng Ingredients in Caſes of this Kind. And in Cafes of 
micide committed in conſequence of them, every Per- 


» Cn» 


—— _— A —_— 0 — 
- , IR * Mex + ee GS S 
A N A , 


PPP 


2 


' trum, Lent Aſlzes 1697. MSS. Denton and Chapple. 1 
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1384 DISCOURSE W 

N C H AP. ſon preſent in the Senſe of the Law when the Home 
xt . hath been committed, hath been involved in the Gu 
him that gave the mortal Blow. 1 | beyont 
Tax Caſes of Lord Dacres * mentioned by Hal, 
: of Pudſcy reported by Crompton and cited by Hale, al Cl 
3 upon this Point. The Offences they reſpeQively ft ling ne 
1 charged with as Principals were committed far ou tors 
; their Sight and Hearing; and yet both were held lr * 
£ preſent. It was ſufficient that at the Inſtant the pM" ſor 


jj, but 
all Put 
ſerreth 
Fork w 
ich tak 
uch M 
kreln pa 
Aiders 
1 to the 
ewiſe ir 
4 Point 


were committed they were of the ſame Party and yy 

the ſame Purſuit, and under the ſame Engagement 
ExpeQtation of mutual Defence and Support with th 

that did the FaQs. e 
Bor A. B. and C. ride out together with Intentio 

rob on the Highway. C. taketh an Opportunity tog 

the Company, turneth into another Road, and ne 
joineth A. and B. afterwards. They upon the {4 

8 Day commit a Robbery. C. will not be conſidered 
1. Hale 637. an Accomplice in this Fact. Poſſibly he repented of 
Engagement, at leaſt he did not purſue it. Nor 


ye ae x, „ 7 i r 
PE.” 3 PIT 3d | , . * „„ 27 1 
rr e 24 ob ES AUC Ac IF LET 
. %. - 


N there at the Time the Fact was committed any EH 0 
8 ment or reaſonable ExpeQation of mutual Defence * £ 
8 Support ſo far as to affect him. . 
YN wet 
# »ECT. g. SECT. 9. Wirn Regard to Aſſemblies of "aq 
* EKaeind where the whole Party may be involved in W x oe 
[ Guilt of one or more, I have already ſuppoſed that i rug; 
| 9 Aſſemblies were formed for carrying ſome common | « oO 
= poſe unlawful in itſelf into Execution. For if theo Fwour 
. nal Intention was lawful and proſecuted by lawful Mt [will : 
i N 5 and Oppoſition is made by others, and one of the o. appc 
* ing Party is killed in the Struggle; in that Caſe the! Wet 
2 fon actually killing may be guilty of Murder or! bes th 
. laughter as Circumſtances may vary the Caſe, But ls of F 
. Perſons engaged with him will not be involved e, 
"$i Guilt, unleſs they actually aided or abetted bim i Ix the ( 
of Fact. For they aſſembled for another e the Sta 
| was lawful, and conſequently the Guilt of ie un ſh 
. | | | * 1. Hale 439. Crom, 34. A, b. 1. Hale 534 See 1. / = 
p 116. the Caſe differently reported. 5 Us C 
| 5 To Fi wa 
| 
. 
8 rr 


oO ACCOMPLICES. 
ually killing IN : 
|heyond their original Intention. 


ECT. to. I will now proceed to another Point 
ling naturally under this Head 
ettors preſent at the Fact. 
r is admitted and cannot 


all Purpoſes and in all Caſes they 


are ſo conſidered 
frreth ſome further Enquiry. ann 


. . 


1 Point which I conceive. deſerveth great Conſidera- 


won any general Rules of Law touching Aiders and 
tors, but upon the ſpecial penhing of the ſeveral 
ules, and the Rules of Law which enter into the 
Wrucion of the...... ade 
(asrs without Number may be cited to ſhew in ge- 
ta, how extremely tender the Judges have been in the 
mliruction of Statutes which take away Clergy ; ſome-. 


Fwour of Life. Es a . 
vill confine myſelf to a Few which I take to be 
Ne 2ppolite to the preſent Queſtion in order to ſhew, 
with regard to the Allowance or Non-A Towance of 
5; they have carefully diſtinguiſhed between the 


ul Perpetrators and mere Aiders and Abettors. 
I the Cafe of the King againſt Page and Harwood up- 


facing and abetting a third Perſon not named by the 
ters, who in Fact did make the Thruſt and was de- 
us Clergy. But the Defendants though agreed to 
eben Principals in Manſlaughter at Common-Law 
£&"v. were 


Fox with regard to new Felonies created by Statutes 
hich take away Clergy from thoſe who ſhall be guilty 
uch Manner and under ſuch Circumſtances as are 
drein particularly ſet forth, without expreſs mention 
ers and, Abettors or any Words which manifeſtly ex- 
Wt them, whether mere Aiders and Abettors, ſhall 
wiſe in the Conſtrution of ſuch Statutes be ouſted, 


And the Queſtion I conceive will turn, not bare- 


ds eren to a Degree of Scrupuloſity, excuſable only 


& of Principals in the firſt and ſecond Degrees, the 


1. H 


be denied that thoſe Perſons 
to ſome Purpoſes conſidered as Principals in the Fe- 
x, bat Principals in the ſecond Degree. Whether 


"95 


cannot by any Fiction of Law be carri- CHAP 


I. 


le 444. 


touching Aiders and S ECT. 10. 


be dtatute of Stabbing, which enaQeth that © If any Allen 437 
in hall {tab or thruſt” —theſe Defendants were pre- Stiles 86, 
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Queen againſt Whiſtler reported Salk. 542. Far. | 


DISCOURSE If, 


m1 who 
were admitted to their Clergy. For, faith the Ret y mad 
„though in, Judgment of Law every one preſent oe” 
ce aiding is a Principal, yet in the Conſtruction of”. 
« Statute which is fo penal it ſhall be extended , fi ſo he 
&* ſuch as really and actually made the Thruſt; mt u nt 
4 v0bo in Conſtruction of Law only may be ſuits no” * 
THis Caſe is cited with Approbation by Hale y oh 
Holt, and was never yet denied to be Law.“ , other, 
Tux ſame Rule of Conſtruction prevailed in the . 
of Evans and Finch upon the Statute of the 30. Fl * 4 
gainſt Robbery in dwelling. Houſes. They hot "pl 
up a Ladder againſt the Chamber-Window, Evan - 
ed the Window, got into the Chamber and ſtole ow 
Finch ſtood on the Ladder in the View of Evans, {a Pr 
in the Chamber, aſſiſted in the Robbery, and hada CT 
of the Booty, but did not enter the Chamber, And F i 
that Account alone he though plainly a Principal p * f 
and abetting had his Clergy, and Evans had Judg 4 
Death. | e 
Fork faith Hale after citing this Caſe “ it mul * 
« Stealing Ix the Houſe. And therefore he that ran 
« eth or is Party to the ſtealing being out of the MI .; 
& not ouſted of his Clergy. oY 
THus the Law ſtood with regard to this Statue . 
to 5. 6. E. 6. againſt an Offence of the like Kind, 1 
3. 4. N. M. Aiders and Abettors were exprelly MU made 
Tux ſame Rule of Conſtruction did always . d;, 
and doth to this Day govern in the Caſe of Larceſ . 
S ſecrete a Perſond, upon a Statute of 8th of £12. 
Perſon who actually picketh the Pocket is ouſted, hen 6s 
who is preſent aiding and abetting. Though v ele 
ſome Accomplice ready at Hand to take off the iP 
this Sort of Theft ſeldom ſucceedeth. For, ſalt 1 f, {4 
this Statute ſball be taken literally. be. 
I will now apply thoſe Caſes which I think have! Burglar 
to ſtood the Teſt and Criticiſm of all ſucceeding thou 
to the preſent Queſtion. Page and Harwood were u u tet 
edly Principals in the Manſlaughter, the Thruſt mn fence 
| | yn S; 
* See 1. Hale 468. and other Places. And the GT | y Si 


17 


Lord Raym. 842. ; I 
+ Cro, Car. 473. cited likewiſe by Holt in Whiſtler k 


OF ACCOMPLICES. 


Je by every Man preſent” and abetting. Finch 


MI | 
likewiſe 9p” 
was in Conſtruction of Law the Entry of Finch. 


1 


risequally neceſſary. Why therefore did not a con- 


other, operate fo as to ouſt the Accomplices preſent 
| abetting of Clergy ? The Reaſon is plain and hath 
already hinted at, the Judges were upon the Con- 
(tion of Statutes very penal, which were to be taken 


ſcribed, and therefore could not as they conceived, 
brought within the Statutes, FE; 


wy put upon the Statutes ouſting Clergy in Murder, 
tbbery, Rape, and Burglary hath been different. Aid- 
nd Abettors preſent have been always ouſted, and I 
Init they ought to be ſo, e 125 
Taz ſame Conſtruction hath been put upon the Sta- 
Wi: againſt Buggery. Sn © va Eo og 
bur theſe Caſes widely differ from thoſe I have cited. 
thoſe Aiders and Abettors are not once named ; nor 


rntended to ouft them. In the others, the Legiſlature 
th made uſe of Terms which at the Time of making 
dds and long before were well known to include 


deen or liall be convicted of Murder or Malice pre- 
enied—or of robbing any Perſon in or near the High- 
"j—ſhall be henceforward admitted tp Clergy.” 


une to commit any felonious Rape, Raviſhment, or 
buelary and to be found guilty—he ſhall ſuffer Death 
"thout Benefit of Clergy.” Nena tne 

' theſe Statutes Clergy is taken away from the ſeve- 


* deſcribed by legal technical Terms of well- 


ig } 


Z 3 


a Principal in the Robbery, the Entry of 


0 held every Day in the Caſe of Burglary at Com- 
[aw where an actual Entry of ſome Kind or o- 


Give Ihruſt in one Caſe and a conſtruQtive Entry in 


nlly and ſtrictly; Aiders and Abettors are not named 


they deſcribed by any Terms importing that the Legiſla- 


if, faith the Statute of Eliz. any Perſon ſhall for- 18. Eli z. c. 7. 


wn vgnification, Murder, Robbery, Rape and Bur- 


THIS 


| (ho was denied his Clergy, was in Conſtruction of C H 
1 


357 
A P. 


MCT, II. Tar Conſtruction which hath been con- S ECT. 11. 


No Perſon,” ſaith the Act of E. 6., 46 That bath 1. E. 6. c. 12. 
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358 DISCOURSE: N 

CHAP, Tris Obſervation may poſſibly be thought a lit, beit 
I. nice and critical, But critical as it may appear to c forth. | 
mon Readers, it hath been countenanced by great Au ing in 

rity ;* and hath always had great Weight in Queſt 9 
touching the Allowance or Non- allowance of Cheer n nne en 
ONE Inſtance of this legal Nicety, if it 9 Y affit 
called, I will mention; the Reader's own Oben robabl! 
| hath I doubt not furniſhed him with more. The e. 
tutes which take away Clergy from Perſons Tor re 
the Offences which are the Objects of them, are . incl! 

known not to have extended to Perſons outlawed, f 

ing mute, challenging peremptorily above the | SE.C 
Number, or not anſwering directly to the Charge, TM" 0 

great Detect, owing to mere Overſight or Inaccuraq (dered 
| Expreſſion, the Judges have never attempted to c nd ba 
But the Legiſlature hath by many ſubſequent Ads e Ro 
need not be particularly cited, interpoſed and applied ey 
proper Reeder. fs cc. + a 
Ap if a Statute hath happened to uſe the Words bougr 
vicled by VERDICT, the Caſe of a Confeſſion hath H noſt ce 
wiſe been conſidered as Caſus omiſſus. For Statutes erte 
ing away Clergy muſt, fay all the Books, in the tren 
ſtruction of them be literally and ſtrictly purſued. he Ca 
the other Hand where the Statute taketh away Cle nd th 
from the OrrxN CE generally without other Circun/1o ene 
it 1s taken away from the Offender under every Circy mortal 
ſtance in which this Caſe may be conſidered. >... fed fr 
Bor this Point will not reſt here. For let me aſk, 1 ung ar 
are declared to be the Objects of theſe; Acts? Per bet 
convicted of Murder, Robbery, Rape, or Burglary. / that ( 
who at the Time theſe Statutes were made were liable Fo 
be convicted as Principals in thoſe Offences, and vii ©?" 
univerſally known to be ſo? undoubtedly Aiders and the pr 
bettors preſent. ,. Conſequently they fall within the L lj upe 
ter of the Acts and muſt be the Objects of them. Jl w 
. So with regard to Clergy in the Caſe of Buggery,! the Þ 
taken from the Offence under a Term of certain vo lowel 
25. H. 8. c. 6. known Import and from all Perſons offending therem. «F< Days 
Revived by  « aſmuch as there is no ſufficient condign Puniſhment WM kt 
5. Eliz. 7. © thedeteſtable Vice of Buggery with Mankind or Bei tn 


dee Lord Holt's Argument in Whiſller's Caſe cited! 
fore as reported by Lord Raymond and Farrefly, _ 


66 


bn 


r 


nd thoſe added in the Margin * wherein this Matter 
ame under Conſideration, The Perſons who gave the 
mortal Wounds, for they were all Caſes of Murder, were 
led from Juſtice, and only the Perſons preſent and abet- 
ing ameſnable, And probably in the other Cales + the 
Fact might be ſo, though the Reporters are ſilent as to 
at Citcumſtan ee een © 


OF ACCOMPLICES. 359 j 
ge it enacted that the ſame Offence ſhall from hence- CH A P. vo 
forth be adjudged Felony. And that no Perſon offend. © 1. 1 
ng in any ſuch Offence, ſhall be admitted to his Cler- | 
oy.” Theſe Words, offending ill ſuch Offence, are | ! 
ce enough to include the Caſe of every Perſon preſent i 
nd aſſiſting at ſuch a Scene of deteſtable Lewdneſs; and it 
robably were choſen by the Legiſlature for that Pur- 3 hy 

' As the Word Perſon was in Lord Cołe's Opinion, 3 Inſt. 59. Pl 
border that both Sexes offending in that Offence might 4 
ge included. 5 14 Sit i 
SECT. 12. I have already ſhewn that according to g ECT. 12, fil 
wroldeft Writers, Aiders and Abettors preſent were conn | |} 
ſdered not as Principals, but as Acceſſaries at the Fact. my 
and have endeavoured to account for the Introduction of fl 
the Rule as it is now ſettled, that they are all Principals. ih! 
Tur fole Motive to this Alteration ſeemeth to me to wh 
hne been that Aiders and Abettors preſent might be 1 
bought to their Trials while the Fact was recent and jy il 
noſt capable of Proof, though the actual immediate Per- 11 
petratoro ſhould not be then ameſnable. And J am great- i 1 
| frengthened in this Opinion by what is diſcloſed in 4 
the Cafes already cited to this Point from the Year Books, WW 
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ForT am very clear that the Diſtinction between Prin- WH 
apals and Acceſſaries of any Kind did not at the Time by | 
lhe preſent Rule was eſtabliſhed affect the Life of the Par- 9 1 5 
{ upon a Conviction; ſince as I have elſewhere ſhewn, | i" 
#l were at that Time alike liable to ſuffer Death, from in bl 
the Principal in the firſt Degree to the Acceſſary in te 1 
bveſt. Unleſs the Privilege of Clergy, which in thoſe Wl 
Days was founded ſolely on the clerical Function or Ca- 1 
pity of the Delinquent, interpoſed, 15 1 
But in the Conſtruction of Statutes which take away f | | | j | 
Clergy, the Queſtion at preſent whether Principal or 44. 1 
142 44. b. 21. E. 4. 71. 8. „ 5 
4. H. 7. 18. a. 13. H. 7. 10. a. 1 


5 Acceſſary, 
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9 0 
CHAP. Acceſſary, is a Matter of extreme q 

I. Priſoner, it is Life or Death to Far . ö ® - 

| ture from the antient Rule ſo far affected the p My 

Life upon a Conviction, I am perſuaded ps Wo JS 

would ſtill have adhered to it, notwithſtanding eln = h 

| veniencies I have mentioned; till the Legiſlature ſh, er 

have thought proper to interpoſe and provide a Re . vt 

I AIS Obſervation may poſſibly ſerve to kd hy 

the Extent of the preſent Rule, and at the ſame 1 : 4. 

to evince the Wiſdom and Equity of the Reſolutic 5 : 

the Caſe of Page and Harwood and the. others ef | * 

cited. The Judges admitted the Rule, that all My K di 

and abetting are Principals, in it's due Latitude: but h er 

not extend it in all it's poſſible Conſequences, to the Que f me! 

tion touching the Allowance or Non-Allowance of Cl; | See 

gy. A Queſtion which did not exiſt, nor could poſibMſ-us! 

be in Contemplation, in the Light we conſider it, at the cr 

Time the Rule was eſtabliſhed, 3 : . 

Comm 

| | Vol. be 

CH A 2 II. on and 

%% TO oblige 

YEE xeipals, 

. Of Acceſſaries in Felony, ſe Ca 

le B A 1 jy at tl 

SECT. 1. SECT. 1. HAVE already obſerved that the O * 

1 5 ke”. 1 I é. fence of the Acceſſary though diſſeei ih 

from that of the Principal, is yet in Judgment of Lal bun 

connected with it and cannot ſubſiſt without it, An I; We 

that in conſequence of this Connection the Acceſſa have 4 

ſhall not without bis own Conſent be brought to Tria | 

the Guilt of the Principal is legally aſcertained by ti aw tf 

Convicion or Outlawry of bim, unleſs they are tried t Jon || 

gether; and that in this Caſe the Jury ſhall be charge * 

to enquire firſt of the Principal; and if they are fatishe ted 2 

of his Guilt, then of the Acceſſary. But if the Prin te 

pal be not guilty, both muſt be acquitted. 1 reed, 

Tusk Rules are plain and univerſally acknowledge * 

and require no further Proof or Illuſtration. ied 

THz old Books carry theſe Rules much further tha CLI 


had been indicted as Acceſſary in the ſame Ferary to ſeverd 


the Law in it's preſent State will admit of. For if 3 Mat 


Perſon! 


242 3 
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oF ACCOMPLICES. 361 
1 he could not have been arraigned *till all the CH AP. 


cipals vyere convicted and attainted; but that Point II. 
one been otherwiſe ſettled. For as the Law now _ 

, if a Man be indicted as Acceſſary to two org, Co. 119. 
„ and the Jury find him Acceſſary to one, it is a 
„an 
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| Verdi and Judgment may paſs upon him, „„ i} 
©» therefore the Court in their Diſcretion may ar- 1. Hale 624. | 1 
| him as Acceſſary to ſuch of the Principals who are wil 
ted; and if he be found guilty as Acceſſary io. | wall 1 
nc any , them, Judgment ſhall paſs upon 4. 14. 1 
an the other Hand, if he be acquitted, that Acquittal Ml 
not diſcharge him as Acceſſary to the others. And 1 
nthey come in and are convicted and attainted, or Bi | 
wement of Outlawry paſſeth againſt them, he may 4 
raigned de novo as Acceſſary likewiſe to them. oo 1 : | 
hugh, faith Hale, it is the ſafer Courſe to reſpite _ ; 1 HY 
ke Araignment of the Acceſſary till all appear or | 7 14 
Ad, TT OT S201 190 
Tals Caution he ſeemeth to ground on the Rigour o I |: 
(ommon-Law in the Caſe of an Appeal, But in his ot 1 | 


cl. he diſtinguiſheth between that Method of Proſe- p. 201. _ F RAM 
an and an Indictment. In the former the Appellant 1 
obliged to prove the Defendant Acceſſary to all the TH 
xcipals, in Manner as he had counted againſt bim. But 
ie Caſe of an Indictment, that Method of Proſecution 


af rage” ee Dow 
1 9; HF 


gat the Suit of the Crown, he thinketh it ſufficient | lj 
the be found Acceſſary to any of the Principals. Wnt | 
ito this Purpoſe he citeth the Authority I have juſt 4 Rm 
tom gth Coke, He was plainly of the ſame Opi- eee 
„hen he compiled his Summary. dam. 223» i pi; BUY 
hre already ſaid that notwithſtanding the Connection 1 
men Principals and Acceſſaries, yet in Conſideration e 
w their Offences are quite different. And for that l 
on | preſume it is that if A. be indicted as Principal 2 b 1 
b. Acceſſary, and both are acquitted, yet B. may be 1. Hale 625. | 1 
Kd as Principal in the ſame Offence, and his former a Wi 1 
Juttalis no Bar, On the other Hand, it ſeemeth to 11 
reed, uÞ9;2 what grounds I know not, that if A. be in- OM | 
ed as Principal and acquitted, he cannot be afterwards 1 
ited a5 Acceſſary before the Fact. For,” ſay ſome, | 105 {| 
um ſubſtance the ſame Offence.” Others, “ if a Man Keil. 25, 26; | | i} 
25 e ineiteth | '| } | 

ans 9 ire 
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CHAP, « inciteth to the Offence, He i, 
e e een Li 
6 x Foro Cœli this is true. In the Sig | 

was the actual Murderer of Nabeth, N : . 

« ſaith God to him by the Prophet, killed and alf . 

« Poſſeſſion, In the Place where Dogs licked the N mon | 

« of Naboth, ſhall Dogs lick thy Blood, even th edi 

And in the Caſe of Uriab, God by another Pro 10 dle O 

to David, E Tuo haſt killed Uriah the Hit cer 

the Sword, —with the Sword of the Children of 

« Trov haſt ſlain him.” s [e 

Bor is it alſo true in Foro Seculi? By no mean; quent] 

In the Eye of the Law the Offences of Principal * the V 

ceſſary ſpecifically differ, and fall under a quite d | 

Conſideration. The Point in the Caſe reported by en em 

ing, which was of an Acceſſary after the ad, wn the C 

length ſettled upon ſound Principles of Law and H © 

But the Reaſoning upon that Caſe founded on a DH ute 

tion between what preceded or was ſubſequent t emecy 

Fact is, I confeſs, tbo refined for my Comprehen Wit) 

and probably will continue ſo, 'till I can remove an! 

Land-Marks, and forget the legal Diſtinction benin 

' Principals and Acceſſaries, and every Principle of at 

founded on it. For if the Offences of the Principal ed 

Acceſſary do in Conſideration of Law ſpecifically die 

and if a Perſon indicted as Principal cannot be coo" pr 

upon Evidence tending barely to prove him to have in 

an Acceſlary before the Fact, which I think muſt b 

mit:ed, I do not ſee how an Acquittal upon an ene 

ment could be a Bar to a {ſecond for an Offence {p fſlion, 

cally different from it. In the Caſe J firſt Rated it 

no Bar, why therefore in the ſecond? _ lapte 

Tuis | offer as a Doubt of my own, which is ſub IV 

ted to the Opinion of the Learned. bm 

| | e $2 | Indic 

SECT. 2. TRR were at Common-Law ſomeq 

Rules touching the Connection between Principals 61 

Acceſſaries not, I doubt, perfectly well founded. 1 
the Principal ſtood mute of Malice, or challenged 

remptorily above the legal Number of Jurors; of e dr 
to anſwer directly to the Charge, the Acceſſary coul ; 
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OF ACCOMPLICES, 363 
e been put upon his Trial, becauſe, ſay the Books, the CH AP. 


pa was not attainted. Theſe Ruics ſcem not to II. 
e been founded in the ſame natural juſtice or ſound _,_ 
-y25 thole I firſt mentioned. . 

r would I think have been extremely difficult for a 

non Underſtanding unpradt:ſed in artificial Reaſoning 
Mvediſcovered that the mere Obſtinacy of one incor- 

Me Offender, an Obſtinacy too that expoſeth him to 

+ ferereſt capital Puniſhment the Law knoweth of, 

dad by Appointment of the lame Law ſtop the Courie 

ſuſtice again: another. That the Acceſſary who 

quently is the Leader, Contriver, and real Principal 

the Villainy, ſhould be permitted to bid Defiance to 

e [uſtice of the Kingdom; merely becaule the Inſtru- 

ent employed by him cannot be prevailed upon to de- 

the Charge, and put himſelf upon a legal Trial. And 

t this was the Caſe with regard to Felony 'till the 

ute of the 1 of Q. Anne interpoſed and provided a ge 1. Ann. 


emedy, | 1 ++". Sefl. 2. c. 9. 
Wirn great Submiſſion to the Wiſdom of Superiors 
think the Remedy in this Cafe might have been carried 

mething further. The Miſchief at that Time in Con- 

mplation was that the Principal not having been con- 

ited or attainted, no Trial could be had in order to the 

mviction of the Acceſſa y. This Michief the Statute 

wth provided for. But had it enacted at the ſame Time 

lat in the e Caſes the Charge ſhould be taken pro Con- 

ſo; and that the like Judgment ſhould paſs upon the 

Kendant as upon a Felon convict by Verdict or Con- 

Elon, in that Caſe the Remedy, beſides meeting effectu- 

with that ſingle Miſchief, would have been better 

lipted to the Caſe confidered in every other Light.“ | 
Is all Caſes of high Treaſon, if the Defendant ſtand- . 
1 mute of Malice, or refuſeth to antwer directly to the 
Iiitment, this amounteth to a Conviction; and accord- 

e Judgment as in Caſes of high Treaſon is given. And 

judgment induceth a Corruption of Blood, and all 

le forfeuures and Diſabilities conſequent upon it. This 

lth not, that I know of, bten complained of as any Hard- 

lip upon the Criminal; nor can it be conſidered in that 
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. 12 V 3. c. 7 8. 6. the like Proviſion made in the 
Caſes Proyided for by that Act. | 3 
Y 7 Light 


nne 


= 


CHA P. Light. For it is nothing more than a legal Pref 


Bor I find I am now getting out of my Sphere, , 
therefore I will not enlarge. | 


DISCOURSE M 


on in Advancement of Juſtice, that the Charge aulich I e U 
Criminal will not deny, and put into a legal Neth t and 
| | 


Trial, is founded in Truth, ble C 


lm to d 


| 1 e full L 
THE Caſes of admitting the Principal to Clergy, or 3 M. 


obtaining a Pardon after Conviction and before Aan A0 
are likewiſe provided for by the Statute ] laſt cited. 7] odere 
Fee may be brought to Juſtice not withſtandingii eder 
Principal hath been ſo dealt with. And very proper vill 7111: 
this Proviſion. ' For in the Scale of ſound Senſe and {; War, 
ſtantial Juſtice the only Queſtions in which the Ace n 
can have any Concern, in common with the Princital, H 


Whether the Felony was committed, and committed WM. fo: 
the Principal. Theſe Facts the conviction of the Pin ca 


pal hath eſtabliſhed with Certainty, at Jeaſ? ſuficient i; pre 
the Acceſſary to bis Anſwer. And therefore in what Ms is 


ner the Principal may have been treated after his Colin ups 


vichon, ſeemeth to me to be a Matter ras = foreign umptio 


the Queſtion whether or when the AcceVary ſhall Petty 


brought upon his Trial; whatever Notions of CongrulfMhir kit 


and Proportion in Point of Puniſhment, founded in nd cle 


Connection between them, may have been formerly ion 
tertamed,” 3 VC 

SECT. 3. AT a Conference among the Judges fle Tr 
the Caſe of M“ Daniel and others before reported, a gn ent. 


ral Queſtion was moved how far and in what Cale: H co 
Acceſſary may avail himſelf of the Inſufficiency of t0 that 


Evidence in Point of Fact, or of the Incompetency QA Accel] 
Witneſſes in Point of Law, produced againſt the Prin uit 
pal. And in what Caſes he may be let in to ſhev H bac, 
the Facts charged and proved againſt the Principal QF Robb 
not in Judgment of Law amount to Felony. 'There vi oc | 
in that Caſe no Occaſion to enter far into theſe Que en 
ons; ſince the Facts upon which the Point of Law tis 
under Conſideration muſt neceſſarily turn, were all foun 
by the ſpecial Verdict. The general Queſtion “ 
therefore waived. 3 Ces 
However, I will now ſubmit to Conſideration a fe 
Things which have occurred to me upon it. 
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oe Principal and Acceſſary are joined in one Indit- C H AP. 1 
n anch tried together, which I conceive to be the moſt II. M8 
ele Courſe where both are ameſnable, there is no 1 I 
os doubt whether the Acceſſary may not enter into 1 
fall Defence of the Principal; and avail himſelf of 1 
ery Matter of Fact and every Point of Law tending =. 
% Acquittal, For the Acceſſary is in this Caſe to be Wt 
nfgercd as Particeps IN LIN E, and this Sort of Defence . 
gecſarily and directly tendeth to his own Acquittal. „„ 
Tus is too plain to admit of further Enlargement. 1 
Warx the Acceſſary is brought to his Trial after the [i F 1 
midtion of the Principal, it is not neceſſary to enter Ba (i 
102 Detail of the Evidence on which the Conviction l 0 
1 founded. Nor doth the Indictment aver that the 1 
incipal was in Fact guilty, It is ſufficient if it reciteth 1 | 
jth proper Certainty the Record of the Conviction, 1 
his is Evidence againſt the Acceſſary ſufficient to put f 1 1 
| 3 1 
m upon his Defence. For it is founded on a legal Pre- 4 
imption that every Thing in the former Proceeding was ' 1 
fehtly and properly tranſaQted. But a Preſumption of TE 
ths Kind muſt, I conceive, give way to Facts manifeſtly 1 
md clearly proved. As againſt the Acceſſary the Con- Wnt [i 
icon of the Principal will not be concluſive it is as to | j 14 
hum Res inter alios afta. . 1 '1 
xD therefore if it ſhall come out in Evidence upon wn 4 
the Trial of the Acceſſary, as it ſometimes hath and fre- 19 9 
quently may, that the Offence of which the Principal fl tis 
vs convicted did not amount to Felony in him, or not 1 
o that Species of Felony with which he was charged, the ud i! 
leceſſary may avail himſelf of this, and ought to be 1 
Kquitted, This was the Caſe of M* Daniel and others fs | 
tely cited. The Youths who were convicted of the 1 
kobbery being totally ignorant of the Conſpiracy menti- | | ih 
cd in the Report of that Caſe, took no Advantage of 25 i 14 5 
; and were convicted upon full legal Evidence. But 1 
Wien the whole Scene of Villainy came to be diſcloſed 4 
Won the Trial of thoſe Miſcreants, they were diſcharged "| ] 1 
from that Indictment upon this ſingle Objection, that 1 } [4 
e Offence of the Principals did not in the Eye of the 11 F 
amount to Robbery. 1 If: 
le this Opinion was well founded in Point of Law, and 1 
hall land the Teſt of future Times, as I think it will, 1 
"ery other Perſon in the like Circumſtances may upon * 


his 


' &äE·1Ui 
1 CH A P. his Trial avail himſelf of it, and will be intitled to 3 5 
| II. dict of Acquittal. „ Hlinge 
$ 885 . I will by Way of Illuſtration put another Car AR -: 
indicted for ſtealing a Quantity of live Fiſh the pio 
of B. A. pleadeth. guilty upon his Arraignment i; 
mediately burnt in the Hand, and diſcharged, | 
next Seſſions C. is indicted as an Acceſſary to A in 
Felony. after the Fact, as the Receiver knowingly, 4 


1 | 5 g 7 ; | 
1 | produced as a Witneſs againſt him, and in the Court 1 
1 his Evidence proveth that the Fiſh were takeninaR; + be 


1 of which B. had the ſole and ſeparate Fiſhery, or 
5 large Pond upon the Waſte of B. Might not C, ha 
been fo adviſed, have inſiſted that the Fiſh being at th 
natural Liberty A. had no fixed Property in them, ; 
conſequently that the taking of them in that State 
amount to no more than a bare Treſpaſs ? undoubte 


he might.“ 8 


i On let me ſuppoſe that the Principal is erroneouſly þ 5 U 
* tainted, and thereupon the Acceſſary is brought tw! fer wat 
38 1. Hale 625. Trial, convicted and attainted. The Attainder aft 


Principal is afterwards reverſed for Error. This reve 


_ 5 | SAN Ie yn, SRENTR 1+ 
1 2. R. 3. 21. eth the Attainder of the Acceſſary. It is true it hath be * 
0 | _ holden that the Acceſſary cannot take Advantage of WM... 
1 Error by way of Plea, he cannot aver againſt the M. ry; 


| cord of the Attainder while it ſtandeth unreverſed. } 
\Þ Brooke, perhaps the moſt judicious of all the Abridge 
tt Alfter citing the Caſe, addeth, Fudex tamen debet bub 
i Bro. Cor, Diſecretionem et Aquitatem. The Acceſſary ought to he 
15 


if 175. had a reaſonable Time to procure, if poſſible, a Reverl ws] 
1 of the Attainder. As where a Priſoner pleadeth a Mee. 
=: ter-Pardon, which upon Inſpection appeareth not to tea Br. 
. his Caſe, the Court, preſuming that the Crown inte A. 
1 ed an effefual Pardon, will give him a reaſonable Ti: 1. 
„ to obtain one. * unt 
How far the Acceſſary can avail himſelf in Pont Wl 6, 
if ; Fact by ſhewing that the Principal was totally innocnyt c:. 
1 1 is a Queſtion of more Difficulty and ſhould be handle cui 
# p. 67. Hale, it is true, doth in his Summary ſay that taking Fi 


; +) T. Hale 511. in a Trunk, Net or Pond is Felony. But in the Work he il 


bp tended for Publication he is expreſs that Larceny cannot ly 
ma committed of Fiſh in a River or Pond. . If,” faith he aſt 

.*F wards in the fame Page, in a Trunk or Net, Larceny m 

1 * be committed of them.“ See to this Point Owen 20 n 

* 9. Geo. I. which maketh it Felony under ſome ſpecial Circus 

15 ances to ſteal Fiſh in a Pond, * 

„ 

bw. 

"5 


Dre 


ir of the Acceſſury upon the Foot of the mere Inno- 


; if 29 

 ACCOMPLICES. 267 {8 

h great Caution. Becauſe Facts for the moſt Part de- C H AP. "ill 
nd upon the Credit of Witneſſes; and when theStrength II. Y * 
| * 1 , Ts 
Hiace ol a Cauſe happeneth to be diſcloſed, as it may it 
ne Trial, daily experience convinceth that Witneſſes 1 of 
der bad Purpoſes may be too eaſily procured, I will . Il; 
refore before 1 offer my own Opinion cite one or two | 1 
ö . "FT. 6 | +8 
horities Which in my Apprehenſion are ſtrong in Fa- if * 
11 

ce of the Principal. 2 | „ - $a 
| obſerved before that the Acceſſary may if he chooſ- Q 

| t be brought to his Trial before the Conviction or It 11 
ainder of the Principal. But in Cate he be convit- #1 i 


lt ſeemeth, faith Hale, neceſſary to reſpite Judg- 

nent "till the Principal be convicted and attainted. For 1. Hale 625. 
{the Principal be after acquitted, that Conviction of 

the Acceſſary is annulled, and no Judgment ought to 

be given againſt him.“ 2 1 

Tur Principal is outlawed, and thereupon the Acceſ- 

i tried, convicted, and executed. The Principal 

ervards cometh in, reverſeth the Outlawry and plead- 

boyer to the Felony, and upon Trial is acquitted.  _ _ 

bis, faith Coke, reverſeth the Attainder of the Acceſſary. 9 Co. 119. 

[ have already premiſed that in order to convict the 

ceſſary it is not neceſſary to enter into the Detail of 144 
e Evidence upon which the Principal was convicted; 14 
d have offered ſome Reaſons for my Opinion. Ano- \ 
er weighty Reaſon occureth, which it will be ſufficient 1 
it to mention. The Witneſſes againſt the Principal 5 1 
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de dead, or not to be found, when the Acceſſary is 0 
weht upon his Trial; eſpecially after a long Interval 1 


ttween the Trials. | | 8 
bur ſtill if it ſhall manifeſtly appear in the Courſe of 
It Acceſary's Trial, that in Point of Fact, (the Point 
Law where the legal Preſumption is equally ſtrong 
anſt the Acceſſary I have already fpoken to,) if I ſay 
hall appear that the Principal was innocent, common 
lice ſeemeth to require that the Acceſſary ſhould be 
Xquitted, AJ. is convicted upon Circumſtantial Evidence, 1 
dong as that Sort of Evidence can be, of the Murder of . 
„is afterwards indicted as Acceſſary to this Murder; # 
nl it cometh out upon the Trial by I Te | 
ED dence Of 
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CH A P. dence that B. is ſtill living, Lord Hale ſomew here n 


Or ſuppoſe B. to have been in Fact murdered, and 


and Jury to do? If they are ſatisfied upon this Evid 
that A. was innicent, natural Juſtice and common 


will ſuggeſt what is to be done in the Caſe of C. 


happen in Experience. I confeſs they are ſtrong, ant 
that very Reaſon, ſince I am upon a Subject of ſome 


a ns . *. sn * : — 0 n * : 
Wü neee war we 5, 


DISCOURSE ll. 


tioneth a Caſe of this Kind, is C. to be convided Or 
quitted ? The Caſe is too plain to admit of à Ng 


it ſhould come out in Evidence to the Satisfatin 


Court and Fury that the Witneſſes againſt A. were mil ( 
en in his Perſon, a Cale of this Kind I have known, 3 
A. was not nor could poſſibly have been preſent at W 
r VVV T 
Ix muſt be admitted that mere al:b; Evidence! jell-k 
under a great and general Prejudice, and ought tf be Fa 
heard with uncommon Caution. But if it appear Wr 


be founded in Truth, it is the beſt negative Evid 
that can be offered; it is really poſitive Evidence, uf 
in the Nature of things neceſſarily implieth a Nega 
And in many Caſes it is the only Evidence an innd 
Man can offer. What in the Caſe I have put areaC 


TRESFE, it may be ſaid, are ſtrong Cajes, and ſe 


licacy and which ſhould be treated with great Cauti 
have made Choice of them, But if they prove th 
any Caſes whatſoever the legal Preſumption again 
Acceſſary founded on the Conviction of the Prind 


may be repelled by contrary Evidence, they pro n his 


much as I expected from them. The Rule is right 5 
e will lie in the Application of it to pation, | 
Caſes. How far it is to be carried to Caſes probab) * 


equally ſtrong, muſt, all Circumſtances duly wg 
and conſidered, be left to the Prudence, Circumſpe 
and Abilities of the learned Judges before whom th 
veral Caſes may happen to come in Judgment. 
I forbear entering further into this Queſtion. 
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OF ACCOMPLICES. 


CHAT WM 
OF Accearies before and After the Fatt. 


Things touching Acceſſaries conſidered under the 


4 | | | 

Wirn regard to Acceſſaries Before, I can add very 
He to what hath been already ſaid in the Caſe of The 
[ng again} M Daniel and others Reported before. Sure 
am, it will not become me to repeat what was then 
red. And therefore I refer the reader to that Report, 
id the few Obſervations I have ſubjoined to it. 


ave gone before me, upon Cafes where a Perſon ſuppo- 
eto commit a Felony at the Inſtigation of another hath 


the Execution varied from them. If the Principal to- 
dly and ſubſtantially varieth, if being ſollicited to com- 
nit a Felony of one kind he wv1/fully and knowingly com- 
tteth a Felony of another, be will ſtand ſingle in that 


In his Guilt. 
Iitleſs ineffectual Temptation. The Fact cannot with 
* Propriety be ſaid to have been Committed under the 
Iifvence of that Temptation. 8 


SEC T. 2. Bur if the Principal in Subſtance compli- 
eh with the Temptation, varying only in Circumſtance 
if Time or Place, or in the Manner of Execution, in 
eſe Cafes, the Perſon ſolliciting to the Offence will, if 
Went, be an Acceſſary before the Fact, if preſent a Prin- 
pal. For the ſubſtantial, the criminal part of the Temp- 


wy 4. commandeth B. to murder C. by Poiſon, B. 
2 it by a Sword, or other Weapon, or by any other 
lens, A. Is acceſſary to this Murder. For the Mur- 

„ 


ECT. t. Moch hath been faid by Writers who 8 ECT. 1. 
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WILL now briefly ſubmit to Conſideration a few 


el Known DiſtinQion of Acceſſaries before and after 


one beyond the Terms of ſuch Inſtigation, or hath in 


fence, and the Perſon ſoliciting will not be involved 1. Hale 616, 
For on his Part it was no more than 4617. 


SECT. 2: 


hom be it Advice, Command, or Hire, is complied 


der 
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37⁰ DISCOURSE M. 
| der of C. was the Object principally in his 
a 18 5 tion, and that is effected. e ; Conteng 


SECT. z. SECT. 3. So where the Principal goeth beyond 5e 
Terms of the Sollicitation, if in the Event the Felony * | 
| io 
mitted was a probable Conſequence of what was order 
adviſed, the Perſon giving ſuch Orders or Advice will 
an Acceſſary to that Felony. A. upon fome Affront vip 
en by B. ordereth his Servant to way-lay him and rin 
him a ſound Beating; the Servant doth fo, and B. Gel 
of this Beating. A. is Acceſſary to this Murder, 
Al. adviſeth B. to rob C. he doth rob him, and inf 
doing, either upon Reſiſtance made, or to conceal th 
Fact, or upon any other Motive operating at the Time 
of the Robbery, killeth him. A. is Acceſſary to thi 
Murder. 1 A” Fs 
O]. ſolliciteth B. to burn the Houſe of C, he dot 
it; and the Flames taking hold of the Houſe of D, th 
like wiſe is burnt. A. is Acceſſary to the burning of thi 
latter Houſe. Ive | 
ITuxsx Caſes are all governed by one and the ſamg 


Ppear 
een h 
Reaſor 
dat 


| . . . 3 - 8 Was NC 
: Principle. The Advice, Sollicitation or Orders in Sub WW 
ſtance were purſued, and were extremely flagitious on AF 


the Part of J. The Events though poſſibly falling out be 
yond his original Intention, were in the ordinary Cour 
of Things the probable Conſequences of what B. did und 
the Influence, and at the Inſtigation of A. And therefore 
in the Juſtice of the Law He is anſwerable for them, 


aten 
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SECT. 4. SECT. 4. Ir hath been ſaid that if A, ordereth h 
1. Hale 614. to kill C. and he by Miſtake killeth D.; or aiming his 
3- Inſt. 51. Blow at C. miſſeth him and killeth D. A. will not be 
| acceſſary to this Murder; «* Becauſe it differeth in "il ehe 

« Perſon,” This is a merciful Opinion. But I camo! 

think that the Caſe of Saunders cited in ſupport of ne 

doth warrant the Rule in the Latitude here laid down. WW. 

IT however ſuggeſteth a Point which may poſſibly med 

rit Conſideration. B. in the Caſe put by the learned Au- But! 

thors laſt cited, is an utter Stranger to the Perſon of ee 

A. therefore taketh upon him to deſcribe him by his Se 

ture, Dreſs, Age, Complexion, &c ; and acquainteth 8. 

when and where he may probably be met with. b. "8... 

| tian pynſtpa 


OF ACCOMPLICES, 


he Opinion of B. anſwering the Deſcription, unhap- 
ly cometh by and is murdered, upon a ſtrong Beliet on 
«Part of B. that this is the Man marked out for De- 


cerable for it? B. undoubtedly is, the Malice on his 
art Eoreditur Perſonam. And may not the fame be ſaid 


d, For B. not knowing the Perſon of C had no other 
ide to lead him to his Prey, than the Deſcription A. 


te flagitious Orders he gave; ſince that Conſequence 
yeareth in the ordinary Courſe of Things to have 


gezſon of the Caſes ſtated in the laſt Section. 

zz no more than this. He with Intention to deftroy 
is Wite, by the Advice of one Archer mixed Poiſon in 
roaſted Apple, and gave it to her to eat. She having 


ena ſmall Part of it gave the Remainder to their 
id. Saunders at this dreadful Moment made a faint 


tempt to have ſaved the Child; but conſcious of the 
ord Purpoſe of his own Heart, and unwilling to make 
b Wife a Witneſs of it, deſiſted; and ſtood by and ſaw 
be Infant he dearly loved eat the Poiſon, of which it 
on afterwards died. It was ruled without much Diffi- 


"nary Courſe of Juſtice by Judgment of Acquittal. 
put for Izample Sake they · kept him in Priſon by fre- 
ent Reprieves from Seſſion to Seffion 'tilł᷑ he. had pro- 
red 1 Pardon from the Crown. A Meaſure Prudence 


bill ar | . 
il often ſuggeſt in Caſes of a doubtful or delicate 
Nature. | | | 


A a 2 Bur 


«tion, Here is a lamentable Miſtake, but who is an- 


he Part of A. The Pit he with a Murderous Inten- 
In dus for C. D. through his Guilt fell into and periſh- 


we him. B. in following this Guide fell into a Miſtake 
kich it is great Odds any. Man in his Circumſtances 
ght have fallen into. I therefore, as at preſent adviſed, 
mnczive that A. was anſwerable for the Conſequence of 


een highly probable. I his Opinion I ground upon the 


SuxpERs's Caſe referred to by the learned Authors Pi 


uty that Saunders was guilty of the Murder of the 
ld upon the Reaſons already given. With Regard to 
cher, .it was agreed by the Judges upon Conference, 
hat he was not Acceſſary to this Murder, it being an 

Vitence he neither adviſed nor aſſented to. The Judges 
bowever did not think it adviſabte to deliver him in the 


1 


uo gual at the Time and Place and D. a Perſon poſfibly C H A P. 


III. 


owd. 473 
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372 
CHAP. 


wer 
Plowd. 475. 


or of the Incendiary, for which their Adviſers could 


the Child to eat the Poiſon prepared for the Maths 
| the Incendiary wilfully and knowingly varied from 
Orders, and ſparing one Houſe deſtroyed the other, } 
in the Caſe I have ſuppoſed, the Aſſaſſin not knowi 
the Man marked out for Deſtruction was miſled by 
Directions A. gave him. 


and knowingly commit a Felony of another Kind ory 


SECT. 5. 


31. Fitz. c. 
11 


in a flight Puniſhment if it can be called by that Nam 


DISCOURSE m. 


Bur this Caſe widely differeth from that I have 
And fo doth another ſtated by Plowden. A adviſel, 
to burn the Houſe of C., which Houſe B. well know 
He ſpareth the Houſe of C. and burneth the Houſe gif 
A. is not acceſſary to this Felony. _ 

Tux Difference of the Caſes, I conceive lieth þ, 
In theſe there was no Miſtake on the part of the Pa 


at th 
ſud; 
ude, | 

are 
eref) 
ho 18 
uſted. 


ce ! 


any ways reſponſible. The Father ſtood by and ſuf 


[ believe the following Criteria will let the moſt i 
quiſitive Reader into the Grounds upon which the fh 
ral Caſes falling under this Head will be found to ty 
Did the Principal commit the Felony he ſtandeth char 
ed with under the Influence of the flagitious Advice, 
was the Event in the ordinary Courſe of Things ay 
bable Conſequence of that Felony ? Or did he, folly 
ing the Suggeſtions of his own wicked Heart, wilt 


fern 
for 


on a different Subject. 
SECT. 5. I ſhall be very brief upon the gent 


Principles of Law touching Acceffaries after the Fi 
Becauſe Proſecutions for this Offence grounded on 
Common-Law have not been frequent, nor have 1 
had any great Effect. For as the Law now ſtandeth a 
Practice hath governed, Proſecutions of that Kind, e 
cept in a Caſe I ſhall preſently mention, generaly e 


or rather a Piece of abſurd Pageantry, tending nei 
to the Reformation of the Offender, nor for Exampk 
others. I mean what is called burning in the of 
with an Iron ſcarcely heated. 

Ix the Caſe of Horſe-Stealing, 'tis true, the dtatut 
Elizabeth hath taken away Clergy as well from the:c 
ſary after, as before the Fact. But it muſt be obſer 
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OF ACCOMPLICES. 775 
at this Statute extendeth only to ſuch Perſons as were CH A P. 
ſudgment of Law Acceſſaries af the Time the A was III. 

. namely Acceſſaries at Common- Law; not to ſuch | 
are made Acceſſaries by ſubſequent Statutes. And 

orefore a Perion Knowingly receiving a ſtolen Horſe, 

ho is made an Acceſſary by ſome late Statutes, is not : 

ute. This was agreed by all the Judges at a Confe- MSS. Tracy 
«ce in Eujier Term in the Second of Q Anne. and Denton, 
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SECT. 6. By the 3. and 4. W. and M. and by the 8 ECT. 6. 
ef Q. Anne, Receivers of ſtolen Goods knowingly 3. 4 W. and 

e made Acceſſaries- after the Fact. And by the 4. of M. c. 9. 
. 1. they are liable to be tranſported for 14 Vears. 5. An. c. 31. 
grrokk the Statute of King William, Receivers, 4. Geo. 1. Cc. 
fg they [fkerwiſe Received and Harboured the Thief, 11, 

re guilty of a bare Miſdemeanour ; for which they 

me liable to Fine and Imprifonment, or other corpo- 

| Puniſhment, But that Act having made them Ac- 


iss and conſequently Felons, the proſecuting them Ms. Tracy. 4 
; for a bare Miſdemeanour was held by alt the Judges 85 — 

t a Conference about the latter End of King William's i | | 
leign to be improper and illegal. For the Miſdemea- ” wu 

cur was merged and abſorbed in the Crime of Felony. 5 ; 1 

tas Felony at Common-Law when made High Trea- = $4 

1 


In by Statute, which hath been done in a few Caſes, is | 
erged and abſorbed in the Treaſon,” © 14 
Tuls was ſoon found to be inconvenient. For if the i 
cceiver, who generally is the Employer and Patron of | 
e Thief, could keep him out of the Way, he [the 

ſcaver] paſſed unpuniſned. To remedy this Miſchief — 

e iſt of Q Anne provideth that the Receiver may 1. An. Sell. 2, 
proſecuted as for a Miſdemeanour, thouph the Prin-. % 

za! be not BEFORE CONVICTED. And by the 5th 

Anne he may be ſo proſecuted, though the Prin- 

1 be TAKEN fo as to be proſecuted and con-C 31. 
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[know Attempts have been made under various Shapes, i 
WT Pfoſecute the Receiver as for a Miſdemeanour while the — 
rcipal hach been in Cuſtody and Ameſnable, but not —_ 
Wm1Z7ed. But I think all Devices of that kind are —_— 
eral, For though the iſt of Q. Anne in the ſtrict Letter It 
—— e eee, | 
| 
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574 DISCOURSE Il. 
 _CHAP, of it ſeemeth to be'confined to the ſingle Caſe of t 
III. Non-Condiction of the Principal, yet the lublequent * 
tute, in order to make them both conſiſtent, muſt be y 
derſtood as explanatory of the former. Since both ya 

_ plainly provide againſt one and the ſame Miſchief, y 

where the Principal abſcondeth and is not ameſul j 

Juſtice. Which the Preambles of both ſhew to hai 


b See the Pre- been the Miſchief in the Contemplation of the Legia 


ambles. ture at the Time they were made. A, 
1 THERE is, I confeſs, a Caſe in Lord Raymond wii” t 
ſeemeth to oppoſe what I have advanced.“ But the 0 4 


pinion ſaid to have been given in that Caſe weigheth yt 
i little with me; and if taken in the Latitude th 
p. 19900 Words ſeem to imply is not LW, 
| hd Wurxk the Principal is. ameſnable the Profecu 
| hath no Option whether to proceed againſt the Receive 
as for Felony or Miſdemeanour, he muſt proceed a; f 
Felony. If he be not ameſnable and the Profecuta 
chooſeth to wait for his Conviction he may do fo, ar 
then proceed againſt the Receiver as for Felony: os 
his own Pleaſure, as for a Miſdemeanour, without wat 
ing 'till the Principal ſhall be ameſnable. Under the 
Limitations, and theſe only, as I conceive, the Profecy 
// ĩ˙ ¾ dE 
„ Bxs1Dxs, the Judgment of the Court in that Ci 
doth not appear to be founded on the Opinion ſuppoſe 
to have been then given as the ruling Principle, but of 
a much ſtronger and more rational Motive. The Cou 
would not upon Motion arreſt Judgment upon an Ex 
ception to the Indictment which. was never taken befirt 
and which muſt overſet every Judgment that had bet 
given on the Statute.  'This was a. ſolid and a ration 
Principle founded in political Juſtice, . For in Caſes e 
this kind, Communis Error facit Ju. 
For the Reaſons already offered I ſhall enter no fur 
ther into the Learning of Acceſſaries after the Fad. | 
Tue Diſcourſes of High Treaſon and Homicide voi 
have been very imperfecꝭ if the Learning of Accomplic 
in the one, and of Acceſlaries in the other had been | 


ger the ſame Caſe wretchedly reported in 8 Mod, 16+ 
7 e - whollf 


eee eb N 


OF AC COMPLICES. 


o theſe Subjects into a ſeparate Diſcourſe, rather than 
o blend them with what is offered under the general Ti- 


belt under ſtood when exhibited together in one Point of 
View. Becauſe by that Means they explain and illuſtrate 
esch other. 8 


is Branches, to which Offences I have confined myfelf, 
[ taxe nothing further to offer. ob: Eo 


IND OF THE DISCOURSE 


e 4 


ene 
A 


les prefixed to the other Diſcourſes. For Subjects 
which bear a near Affinity to each other as theſe do, are 


Tais having been done as far as concerneth T reafon 
in the Light 1 have confidered it, and Homicide in all 
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wholly untouched. And I choſe to throw my Thoughts C H A p. 
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ne Paſſages in the "Wa of 4 Chief | 


1 


tf 
16 
lille als, Relative to the Principles on Pip 
hich the Revolution and 1 1 Eſta- hn: 1 
$51 REAL 
büſument are founded. | 1165 
Ki 


ORD Chief Pal Hale, in his Hiſtory of Foy ; {| 
ess of the Crown, ſpeaking of the Depoſal and | 
gration of Edvard the 2d, is pleaſed to ſay; Al-1. Vol. os 11 
hough Edward the 2d had a kind of PRETENDTD 
Depoſing, and his Son Edward 3d took upon him the 11 4 
ingly. Name and Office, yet in the Opinion of thoſe nee 
ines, Edward the 2d continued, as to ſome Purpo- | Be 
len his Regal Character: for in the Parliament of the EET 
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ingly on this Account, that he (Edward the 2d) was 14 
Father to Edward the 3d ; but that notwithſtanding 1 
the ſormal depoſing of him and that pretended or 11 4 
extorted Reſignation of the Crown mentioned by the try 
Hiſtories of that Age, yet they ſtill thought the Cha- Hs 
raffer Regius remained upon him, and the Murder of — 
lim was no leſs than High Treaſon; namely, the Up 
wing of him wo Was STILL A KIS, though 41 4 Ml 
deprived of the actual Adminiſtration of bis King dom. ; | 6 ll 
Mx. Prynne inferreth from theſe Caſes, as bis Lord- Plea for the — 
y doth, that Fdward the 2d after his Depolition was Looks eee 
Il reputed a King de Jure. ” . 1309 9 9 { ® þ 
Tazsz Caſes undoubtedly prove that in the Judgment 116168 
| thoſe Times, the Murder of Edrv. the 2d was High _ WEB 
Iteaſon, But with great Deference to the Opinion of « - It + 
Arned Judge, it will not follow from 5 that this UTR 
Treaſon 


© + 1 


1 
* * A 


ab of Edward the gd, Mortimer and others had 0 t | |; 

udgment of High Treaſon given againſt them for 1 

he Death of Edward the 2d after his Depoſition.” — 

And a little lower, after citing the Parliament Roll 1 

| the Caſes of Mortimer and Sir Thomas Berkley, he ; 1 

Weth ; * This Judgment (againſt Mortimer) was not 1 
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DISCOURSE I. 
Treaſon was conſidered 2s a Breach of Allerian, 7 
£Edw. the 2d; or that, when the Treaſon bs al 
red, he was in tee Opinion of thoſe Times intiileg N 
Allegiance of the People of England, © 
CoMPpaAssSING the Death of the Queen Conv, the! 
the King's Eldeſt Son and Heir, theſe and forne of B 7 
Offences againſt the Blood Royal, were High Treq . pe 
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a1 Common. Law and continue fo fince the Statute. } 


againſt whom, in Conſideration of Law, are thet T7; 


ſons committed? Plainly againſt the Crown and e 


Dignity of the King, againſt the Allegiance due tt h 
though vn the Perſons of thoſe who participate in ſy 


of the tigh Prerogatives of the. Crown; for it i 


the Liicnce of High Treaſon, that it be done (i 
Ligeantiæ Debilum 
Ir 1s well known, that long before the Times pow. 


der Conſideration, perſonal Violence committed or 4 


De Corona 
Cap. 3. S. 1. 
| prope F men. 


Cap. 22. 


tempted. againſt the Blood-Royal, was conſidered int 
ſame Degree of Guilt, as if done or attempted agair{t 
King himſelf. Braden ſpeaking of Offences again 
Perſon of the King, faith, “ Videndum eft utrum Tri 
« oreſ//io illa que tangit Regem gravis fuerit vel li 
« Sibi froe Uxori & Pueris, In Suis vero potcrit Rex 
« juriari.” Britton is more explicit to the preſent Pu 
poſe; © En primes eſt a dire de Appells de Felonies que ji 
« ent eftre faits par Nous & nemye pour Nous fun 


1 reſon & de Cempaſſ ment purvieu vers noſire Perj 


« four Nous metire a Mort, ou noflre' Compegne, ( 
«© Noſtre Pere ou Noftre Mere ou Nos Enfaunts.” 

_ Loxp Chief Juſtice Coke is clearly of Opinion, th 
Edv. the 2d after his Depoſition was not to be conſiver 
in any other Light than as a Perſon utterly diveſted oft 
Regal Character; and conſequently that the Judgmel 
againſt Mortimer and others was founded ſolely ont 


Principle, that tbe Murder of the King's Father was Hi 


Treaſon. His Words are, © It appeareth by Brill 
<« that to compaſs the Death of the Father of the ki 


„ Was Treaſon ; and Jo was the Law holden after that 


« for after Edw. the 2d had diſmiſſed himſelf af 
« Kingly Office and Duty, and his Son by the Na 
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* of Edward the 3d was crowned and King Reg 
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qurn'y and Ocle were attainted of High Treaſon for 
\rthering the King's Father, who had been a King 
j the Namie of Edw. the 2d.” 

' certain, that at the Time of theſe Aide 
- rrevailed a very extenſive Rule touching Offences 
int the Blood-Royal, I mean that cited before from 
am, “ In Suis vero poterit Rex injuriari.” For at 


7 he be admitted, that in this Inſtance Matters were 
ly ſtrained againſt theſe Men, For the Earl of Kent 


nc beter in this very Vear; and the Charge againſt 


n bis Credulity, and led bim into Meaſures which end- 
n bis own De/7ruction, This was deemed a Compaſ- 
r the Death of the King's Uncle! 

HE only Uie J make of this Caſe is, that ſince Com- 
ng the Death of the King's Uncle was High Treaſon 
he Opinion of that Parliament, the ſame Parliament 


fn fill inveſted with the Regal Character. The Judg- 


(the ſame Principle, the near Relation Edav. the 2d 
ltheFarl of Kent ſtood in to the King. Eſpecially ſince 
Lords could proceed on no other Principle with re- 
d to the former, without ſuppoſing the King on the 
one to have been an Uſurper during the Interval be- 
een his Acceſſion and his Father's Death. 

bor whether the Murder of Ed. the 2d was deemed 
[4 n , as the Murder of one who was till a King, 


bs called by Writ Tefte the 25th of Januaty, 4 Ed 3. Re- 
able ond ry before the Feaſt of St. Ga egory.[ March 12th}. 

See 1. Hale $2. the Record of this Judgment which bach 
examined by the Roll. Aud ſee Selden's Privilege of 
mz” T1 P,"C." 4. 
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ane Parliament John Maltravers and others were Rat. Parl. 
ned of High Trealon for compaſſing the Death of 4. Faw. 3. 
King's Uncle the Earl of Kent. No. 3. 4. 


* — 


oe we Ca pay As wr Oe 
252 . 2 
2 2. 


— - 
6 g a ” 4 g — * * * 
5 d 4 >= wt 2,46” 5 < IE 
X _ - * - „ UE EET 3 . 23 1 * = 
„ „ Hons at fe er het * "Ss 2 2 
* K ” * = 
3 22 1 R [FOES f 2 
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tended Treaſon againſt the King, at a Parliament held 430. 


—— pI Won; . 
* * * 


overs and the others touching the Earl's Death was, 
ut They by wicked Arts and untruc Suggeſtions impoſed 
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"DISCOURSE if 
dam, which Lord Hale ſuppoſeth to be the Caſe, 1 
beſt appear by taking a ſhort View of the public Tr; 
actions at and after his Depoſal to the Time of his Des 

Tux Parliament which had been called by Eau. 
2d and ſtood prorogued to the Morrow of Epipba int 
20th of his Reign, met at W. wy of * at that Tin 
and unanimouſly reſolved, that the King was not of x 
lity to govern ; that he ſuffered himſelf to be led i 
things by wicked Counſels : that he had done why 
him lay to ruin his Kingdom and People; and that th 

5eared no Hopes of his Amendment. 
Fo which Reaſons they reſolved, that the I. 


Edward the King's eldeſt Son, ſhould immediately u 


upon him the Government of the Kingdom, and 0 
be crowned King f. 055 | 
I am not at preſent concerned to enquire, whethert 


Charge was or was not well founded. But admitting 
it was, the Parliament proceeded upon a Principle wh 
in the Caſe of Individuals is perfeQly underſtood andy 


verſally aſſented to. I mean the Right of Self Defence 
Caſes of great and urgent Neceſſity, and where no ol 


: Remedy is at hand. A Right which the Law of 


ture giveth, and no Law of Society hath taken aua 
IF this be true in the Caſe of Individuals, it will be 
qually ſo in the Caſe of Nations under the like Circunſl 


ces of Neceſſity. For all the Rights and Powers forDcter 


and Preſervation belonging to Society, are nothing mc 
than the Natural Rights and Powers of Individuals trat 
terred to and concentering in the Body, for the Preſery 
vation of the Whole. And from the Law of Self-Prel 


vation conſidered as extending to Civil Society, relulte 


the well-known Maxim, Salus Populi Suprema Lex. | 
[ think the Principles here laid down muſt be admit 
unleſs any one will chooſe to ſay, that Individuak1 


Community are in certain Caſes, under the Protection 


the Judges in the 11th R. 2. and their Anſwers cited below! 


the primitive Law of Self-preſervation, but Communit 


* ApologiaAdzde Orleton inter decem Scriptores. Col. 27 
+ The Parliament Roll is not now extant. It was laid bel 
the Parliament in the 10th of R. 2d. And-probably was d 
ſtioyed about that Time, or at leaſt before the End of i 
Reign. So that for want of a better Guide we mult foll 


the Hiſtory of the Time. See the 


ueſtions propounce 
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D HE '- wy 
pole of the ſame Individuals are in the like Caſes 

ded. Or that when the Enemy is at the Gate, 

ry ſingle Soldier may and ought to ſtand to his Arms, 

he Carriſon muſt furrender at Difcretion. 

ax Reſolution of Parliament juſt mentioned was no- Walfing. 

to the King, then a Prifoner in Nenelwortb Caftle, Ao 1327. 
very dolemn Deputation from that Body: when Sir 20 Ed. 2. 
lim Truſſell, in the Name of the reſt, and as Pro- Ranulph. | 
ur of the whole Parliament addrefſed himſelf to the Cie, K 
jg in Terms extremely full, firong, and ex plicit, Rags 2 
ch [ ſhall not tranſcribe; importing that the whole 8 
lament renounced all Allegiance to him: and thence- 

ward would conſider him as a private Perſon diveſted 

he Royal Dignity. | 5 8 

gz young Prince, then about Fourteen Years of 

t) was advited to refuſe the Offer of the Crown from 
Parliamerity unleſs his Father would make an actual 
ination ot it unto him: which, it is ſaid, was ſoon 
grvards done. V 

ud the Commencement of the New King's Reign 
bed by Parliament to the 20th of January. And 
ihe 24th his Peace was procſaimed in London; as 
vs ſoon afterwards in all other Parts of the King- 
by Virtue of Writs Teſte the agth. 
The Writs ran thus; 


4. Rym. 


Rex Vicecomit? N Salutem. Qxia Dominus Ed- 
werdus, nufer Rex Angliæ, Pater Noſter, de com- 
m Confelio & Aſſenſu Prælatorum, Comitum, Ba- 
mn & alicrum Magnatum, necnon Communitatum 
tus Regri prædiclli, Spontanea “ Voluntate ſe amo- 
ita Regimine didi Regni Volens & Concedens, quod 
Nis tangizens ipſius Primogenitus & Heres, ipſius 
leg Regimen A Gubernationem aſſumamus, | Nejque | 
ac Fatris noſtri Beneplacits * in bac Parte de Con- 
file G Adviſamento Prelatorum, Comitum, Baronum, 
Megratum, & Communitatum prediflorum onnuentet, 
viternacuig ſuſcepimus diffi Regni, & Fidelitntes & 


ror ipſerum Pretlatorum & Magnatum recepimics, 
0 % Moris. 2H | 


10 Rehgnation, if ever he made any, undoubtedly was 
- er of Choice. The Merits of the Cafe will there- 
upon another Principle, 3 

| 66 Defſed - 


— 


DR eee 
* 2 N * . * : — —— WTF ET it drancos ata at) 4 _ * 2 


4 

8 
4; | 

; 

* 

+ ü 
* 1 
FILE. 
3 
4 ; 25 ? 
1 4 4 
195 3 
3 f 
| | 
# 8 1 

i | 
4 
23 


do. SPY - 
«wc wir. Wc —-v" 442 


aw” 4X — ho : 
1 — 7 > 5 


r "x 300. ' 
- — PR” * * a i . vo * 
1 4c Ai * ——— 


7 @ =" 
— * 5 Bir, — 


*% it 
8 

14 
$77 
PX 2 
24 N 


N 
: 
N * 
1 
” 
iy 
N 


9 m A 
A d ” 
. et ate dtd 


* Ps - 
„ „ „ 
x N — - 


re * 
— — om" „ 


— OT * 6 L 
4 4 n - LES . <8. 
r —— * * 4 — 
ors 5, erm q 2 4 - 


A * 
7 
1 
"= - 
ys 
[ : 
£ 


CNS” Means: B5-” 


3 
1 - n 
* * * 


e 


: Ar 2 K 5 
rr ee _ 


8 . d % 3 4 oP. 9 inn N ' 6.50 ny 31444 Ip N 2 
. RW . * 1 . £*%ad N. #5 $650 IVE 20 $9970 ff an 10 ARABIA NE Dr an WS LY 2 > We Wed: a 
SEAS ado X r ; . K * 4 = \ 4 4 wr ta txty ry av . 1 30x. 
3 „ * N N =. - 


DISCOURSE w. 
te Deſiderantesigitur Pacem naſtram pro Quiete ti, leis 
quillitate Populi noſtri Fai k 7) ah 7 fe dteth; 
mur, quod ſtatim viſis Preſentibus per totam Ae « Hileb 
Pacem noſtram publice proclamari facias, Univerſ | rm 
Singulis ex Parte noſtr4 inbibendo, ne Quit [ub penal 6e 
Periculo Exheredationis & Amiſſionis Vitæ © Menjy, rede 
Pacem noſtram violare præſumat. = _ [Ins 
ce Sed Quydd quilibet Afiones & Querelat ſua; aH Pure 
Violentia quacungue proſequantur ſecundum Leges & Ce 
ſuetudines Regni noſiri. Nos enim parati ſumu; G tra 
per erimus Omnibus & Singulis Congquerentibus, tam I) the SHET 
tibus quam Pauperibus, plenam Fuſtitiam exhibere, TW" ſuff 
Rege, So. 2 5 1 
| IE Per ipſum Regem.” | of St. A 
Tuts was in thoſe Days the uſual Method of noti * 
ing the Acceſſion of a new King. And I think fro "no 
er Expreſſions cannot be conceived, importing that Wi. | 
Regal Character reſided in the new King, and in| 4 44 
alone, than are made uſe of in this Writ. | Aſn 
O the Firſt of February the King was crown | the 
And two Days afterwards he held his firſt Parliame mp 
the ſame which depoſed his Father, and ſet the Cro . 
on his Head. And at this Parliament, begun and end , wh 
in the Life time of Edward the 2d *, all the Stahl f., 
of the Firſt of Edward the 3d now extant were mail. . ve: 
Among others was that for confirming the BaviſhngM:. ... 
of the Spencers and indemnifying all Perſons who in| "8 
late Troubles had taken up Arms in Behalf of the nun 
againſt his Father. Which the Reader will find in Mn the 
tals Statutes and in all the Editions anteriour to . 
Collection. 35 e 1 8 
THERE are in Mr. Rymer's Collection of Public Mie 4 
between 30 and 40 Inſtruments of various Kind . 15 
ring the Interval between the Depoſal and Death , g 
Edu. the 2d, in which mention is made of Him; ana 
| thoſe he beareth no Style approaching nearer to Ro; ul 
than either the Lord Edward late King of Engen ve 
ther of the King, or the Lord Edward late King of Hi ſump 
land Our Father, or barely the King's Father. Ta: 
cite one of them. N= ON the 4 
* On the 7th of Auguſt in the iſt of Edward the Ie 2d, g 


Writs ifiued for calling a New Parliament, and we k 
| that Edward the 2d lived to the 21ſt of September in 
Year, Dugd. Sum. 140. 1. Prynne Brier, Pat}. 25. 


to 


. * * — 9 Way 2 *t 
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OBSENVATION S, &c. 385 
Lis \Vrit directed to the Sheriff of Oxon, and it re- 
weth ; © Cum, ut accepimus, Willielmus de Aylmere coram 4,Rym, 304. 
« D; 1:0 © Fideli nsfiro Thoma de Bertele (quem Afi gna- 
nu Confer vatorem Pacis noſtre in Comitatu tus & in 
« Gluceſtria) fit Indictatus de Confenſu & Abelto ad de- 
$ prdendum Caſtrum de Bertele, & ad rapiendum Domi- 
um ULchwardum de Caernarvon,nuper Regem Angliæ, | 
purem noſtrum, & ad levandum Pypulum noftrum de 
« Cyorra contra Nos, & ea Occafrine caplus, in Prifona. 
6 mira Oxo4u't fit detentus,”— The Writ then requireth | 
be Sheriff to admit the Prifoner to Mainpriſe, if he could 'Y 
5 ſufficlent Manucaptors Body for Body, for his Ap- 
e, in the Court of King's Bench on the Octaves 
d.. Michael, & ad faciendum A ee quod Curia 
6 wſira confederaverit in bac Parte 
Teſte Rege 20. Hug. 

A Writ of Certiorari of the ſame T elle and Return i. 

hed to Sir Thomas Berkly. for removing the Indiament. 
Bit what was the Iſſue of this Profecution, I know not. 
tough 1 make no Doubt that Aylmer's Offence was an 
ktempt to deliver the King's Father from Priſon; and to 

fore him to the Royal Dignity,, For many Attempts 

that Kind were made about this Time, which proba 

jr baſtened the Death of the old King. 
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| fear I ſhall be thought to have taken ſome Angel. 1 4 

liry Pains in proving, that Edw, the 2d after his Depo- l 

lion was conſidered and ſpoken of in all. public Acts as, — 
Perſon utterly diveſted of the Regal Character. For | | | 
Truth, the Perſons then in Power, to be conſiſtent 5 1418 
ith ther clves, could not ſpeak otherwiſe of him. And aL 
Mr. Prynne, or the Nonjurors of our Time had been 11 
le only Perions who had made a Queſtion of it, I ſhould _ 29 
we ſpared myſelf the Trouble I have now taken. But "+ #188 

e political Miſtakes of a Writer of Lord Chief — 1 4 ! 'þ 

5 dilinguiſhed Merit deſerve great Attention; eſ- Ld [01 
Willy when the profeſſed Enemies of the preſent G ER | i i 
ment affect to ſhelter themſelves under his Name, 1. | ff 
ve knovr they have done, with ſome Degree of i 1 
| I ' 


Tag learned Jud ge is * Opinions that the Parliament 
| the 4th of Edw. the 3d conſidered the Murder of Edw. 
Ie 20, as the Murder of him who was /till a King, thaugh 

- deprived. 
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DISCOURSE Iv: 


deprived of the Aua! Adminiftration of bis Kinglhm, MM - 
that in that Light they deemed it to be High Train 71 


If they did really entertain this Opinion, what Opin. 4 201 
did ——— of the King on ihe Throne, a mol ard 
ſelVes and the Body of the Nation? Did they think bis « teſt; 
an Uſurper, and themſelves Rebels, during the Interv MR. ah 
between the Depoſal and Death of Edw. the 24? T5 ohio 
would have been an heavy Imputation upon them, A * 5 
yet if Edw. the 2d was, to the Time of his Death, iu Lige 
a King, intitled to their Allegiance, the Charge of Uſu- th 
pation and Rebellion cannot be avoided, _ Q 
His Lordſhip, as I have obſerved, groundeth his Opi- 4 98; 
nion on the Record of the Proceedings againſt the Mur. Reg! 
derers of Edw. the 2d, and the Earl of Kent. But ii. 
cannot be ſaid, that there is in this Record any plain, ex- rel 
preſs Declaration of the Senſe of the Parliament touch. «1D 
ing this Matter. It therefore giveth one ſome Concern, Sock 
that in a Point of ſuch Moment a Writer of his Lord- N 
ſhip's great Candour and diſtinguiſhed Abilities ſhould {ts 
pronounce peremptorily touching the Senſe of that Par- 4 1 
liament without at leaſt one explicit parliamentary De 1 0 
claration to warrant him in ſo doing. Eſpecially when 1 
the Notion of Edw. the 24's ſupporting the Regal Chi4 b Mu 
racter after his Depoſition, appeareth to be utterly re OR 
pugnant to a Series of Facts and Neclarations, anteriou * a 
to that Parliament, plain, full, ard explicit, as Words 6 75 
and Actions can be. N 5 20 
J admit, that if that Parliament could not have pro 1 5 
ceeded in the Manner they did upon any other Princip. 2p 
than that of Edw. the ad's ſuſtaining the Regal Charade p, 
to the Time of his Death, it might have been inferred ” : 


from theſe Records, that they did proceed on that PT ,, 1 
ciple. But I hope I have already ſhewn, that the Judg jt 
ment of High Treaſon againſt the Murderers of Eu 9 
the 2d doth not neceſſarily preſuppoſe the Truth of that 
Principle; becauſe that Judgment might be, and mol; ,. 
probably was, founded: on another 2 an. 
; a cum , 

His Lordſhip doth not ſeem to deny, that, that Jud , . 
ment might in ſome Meaſure be founded on the Rule la n, 
down by Britton and Cole, That killing the King's Fat, , 
wwasTreaſon; but contendeth, that it was not grounded 8 1 Cl 
ly on that Opinion: becauſe, he obſerveth that © in d 
1 Parliament 
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JBSERVATIONS, &e. | 
: parliament-Roll of the 4th of Fdw. the 3d, Edw. the 
« :d is ſtyled, at the Time of his Death, Seigneur Lige, 
« and ſometimes Rex, as N. 6. the Lords make their Pro- 
« teſtation, that they are not to judge any but their Peers; 
« yet they declare, that they gave Judgment upon fome 
« who were not their Peers in reſpect of the Greatneſs of 
« their Crimes, Et ce per Enchefon de Murder de Sergneur 
« Lice Sc. And in the Arraignment of Thomas Lord 
« B-rilp for that Offence, the Words of the Record ate 
0 Qyaliter ſe welit acquietare de Morte ipſius Domini Re- 
« os; Who pleaded, Quid Ipſe de Morte ipſius Domini 
7 Regis in nullo eft inde Culpabilis., And the Verdict as 
« jt was given in Parliament, and the Record is Dudd 
6 brediffus Thomas in nullo eft Culpabilis de Morte predic 
« ti Domini Regis, Patris Domini Regis nunc. So that. 
the Record ſtyleth him Rex, at the Time of bis Death.” 
[confeſs I do not ſee, that Edw, the 2d is in any Part 
« this Record ſtiled Seigneur Lige, or Rex AT ThE TIME 
or His DEATH: And it is on that Suppoſition alone, 
that his Lordſhip's whole Argument is built. It is true 
he is ſtyled King and Liege Lord in a Proceeding againſt 
hs Murderers ; but this doth by no Means imply, that he 
was conſidered as a King at the Time of the Murder. For 
n what Manner is he ſtiled King in this Record? Mr. 
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rome hath given us the Record at large in the Caſe of Plea for the 
wr Thamas Berkly, But as his Copy is incorrect, and as Lords. 


he Proceeding was ſomething ſingular being a Trial in 
Phament by a Jury of Freeholders, I here inſert a Co- 
Wy of the Record examined by the Parliament Roll. 
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*Piacira Corone tenta coram Domino Edwards Res Rot. Parl. 


ge tertio poſt Congueſtum, in pleno Parliamento ſuo a- 4. E. 3. No. 


ud Weſt monafterium, Die Lune proximo poſi Feſtum 16. 


4 Puarto, PE ng ED ea TD 5 
* Thomas de Bertele Miles venit coram Domino Rege in 
" pleno Parliamento ſus prædicto, & allocutus de hoc; Dudd 
eun Dominus Edwardus nuper Rex Angliæ, Pater Domi- 
; 8 Regie nunc, in Cuſtodid ipſius Thome, & cujuſdam Jo- 
"194 Mowtravors nuper extitit liberatus ad Salvocuſto- 
f dum in Caſtro ipſius Thome apud Bertele in Comitati 
bimeeſiriee, & in eodem Caſtro in Cuſlodia thforum Tbo- 
0 — . 11 
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Jandl Caterine Virginis, Anno Regni Regis ejuſdem (Nov. 25.] 


DISCOURSE xv. 


me O& Jobannis, Murdratus extitit & Interfegui, gu ; 
ter Se velit de Morte Ipſius Regis acquietare 00 „aer, 
uod Ipſe nunquam fuit Conſentiens, Auxilian, n ü 
Procurans ad Mortem ſuum, nec unquam ſcivit d- M, « di F 
te. ſug uſque in preſenti Parliamento iſto, & de hy , Aux 
ratus eſl acquietare Se, prout Curia Regis conſidera. * 
Et ſuper boc queſitum eft ab ea, ex quo Ipſe % Dm Patr 
* Caftri prædicti & idem Dominus Rex in Cuſtodic 8 
% rum Tbomæ & Jobannis extitit liberatus ad Salvo. cu 0 quad 
endum, & Ipſi Cuſtodiam Ipſius Regis receperunt & a 4% 
tarunt, qualiter Se excuſare poſſit, quin de Marte . 100 
Regis reſpondere debeat? Et prædictus Thomas du“ 
Quod verum eſt, quid Ipſe eſt Dominus Caſtri prædui il 
& quod Ipſe ſimul cum Jobanne Mautraver; Cuſtdic die 


Ipſius Regis recepit ad Salvo-cuſtodiendum, ut præliui Dm 
t. Sed dicit, Quid eo Tempore quo dicitur Ipſun ] &  D 
minum Regem eſſe Murdratum & Interfefum, fuit | fue, 
tali & tanta Infirmitate apud Bradeley extra: Caf 0 B 
prædidtum detentus, quid nibil ei currebat Menn j . 

a\ 


Et ſuper hoc dium eſt &, Judd ex quo cognodit, qu 
Ipſe fimul cum diflo Jobanne Cuſiodiam Ipſius Duni fl be 
Regis obtinuit, ut prediflum eſi, & Ipſe Cuſtoder monly 
Miniſiros ſub Se poſuit ad Cuſtodiam de En faciendi mint 
* fi per aliquam Infirmitatem Se excuſare poſſet, quin Saw 
ſpondere debeat in hac Parte ® Et prædictus Tema Heco 
cit, Qudd ipſe poſuit ſub ſe tales Cuſtodes & Mini hoſe 3 
in Caſiro prædidto pro Cuſtodia facienda, in quibu: i oy 
Se confidebat, ut de Seipſo, qui Cuſtodiam Ip/ius RM... 
femul cum prædicto Fobanne Mautravors inde babueru Opinio 
unde dicit, quad Ipſe de Morte Ipſius Domini Regl 4 the 
Auxilio, Aſſenſu, ſeu Procuratione Mortis ſue in nul. , ina 
inde culpabilis. Et de hoc de Bono & Malo ponit Se ſu N Ne 
Patriam. Ideo venerint inde Furatores coram Domino N PRs 
ge in Parliamento ſuo apud Weſlmonaſterium in Odd ay II 
nfli Lillarii proxime Futuri Se. Ad quem Diem vage 
pr dictus Thomas coram Domino Rege in plens Parliam fer þ 
to ſus, ac ſimiliter Juratores, ſcil. Johannes Darci, fob * | 
nes de Wiſham, Willielmus Truſſel, Rogerus de Swyneu ich 
ton, Conflantius de Mortimer, fobannes de Sancl I 
berto, Richardus de Rivers, Petrus Huſſey, Fohanne! 


Parliar 


n Reg 
Cord a 
Ning U 

Ir i 


Dynton, Richardus de la Rivere, Robertus Debenbote\ 
Ric bardus de Corveyes, omnes Milites, qui dicunt I: ow 


66 Sarramen | 
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een 


OBSERVATTYU NS ac 

« Creramentum ſuum, Dudd prædictus Thomas de Berkele 
« jn nullo eft culpabilis de Morte prædidti Domini Edwar- 
« di Regis, Patris Domini Regis nunc, nec de Aſſenfu, 
« fuxilio, ſeu Procuratione Mortis Ejuſdem. Et dicunt 


uod Tempore Mortis ejuſdem Domini Edwardi Regis, 


« Pitris Domini Regis nunc, fuit Ipſe tali Infirmitate 


a eravatus opud Bradeley extra Caſtrum ſuum pradiftum, 


« quod de Vita us deſperabatur. Ideo idem Thomas inde 


« quictus. Et Juratores queſiti, fi idem Thomas unquam | 


« ſulſiramit ſe Occaſione preditia, dicuni, Dudd Non. Et 
& quta idem Thomas poſuit Cuſlodes & Miniſtros ſub Se, 
il Tho mam de Gourney & Wilkelmum de Ocle ad Cuſ- 
« txdiam de ipſo Domino Rege factendam, per Quos Iþſe 


« Dominus Rex extitit Murdratus & Interfefus, datus eſt 
« of Dies coram Domino Rege nunc in proximo Parliamento 


« ſuc, de audiendo Tudigio fuo Sc. Et prædidtus Thomas 
(i de Berkele interim committitur Radu!phs de Newtl Senef- 
« hall} Hoſpitii Dominis Regis, | 

[have already obſerved, that Edo. the 2d in the Inter- 


Record what may, I think, be reaſonably inferred from 
he King. For this being a Proceeding after his Death, 
Opinion the Parliament might entertain concerning him, 


ls that as the Words Nuper Rex import no more than 
(tat he lately was King, and do by no means imply that 
r cntinued fo to bis Death, it cannot be inferred from 
ny Thing in this Record, that in the Opinion of that 
Parliament he did continue to bear the regal Character 


fam the Words Nuper Rex. And the Words upon 
which bis Lordſhip groundeth his Opinion, Ipſius Domi- 
n Regis, Predicts Domini Regis &. &c. have in this Re- 


"i; well known, that in parliamentary Proceedings of 
ws Kind it is and ever was ſufficient, that Matters appeac 
"Il proper Light and Certainty to acommonUnderitand- 


ung under the Style of Nuper Rex. 


. l ) 
OO OO UE CE eee 


nl between his Depoſition and Death, was moſt com- 
monly ſtiyed, as he is in the Beginning of this Record, 
Diminus Edwardus nuper Rex Angliæ, Pater Domini Re- 
tit nunc. But I would not be thought to infer from this 
hoſe worded in the ſame Manner in the Life-time of 


tewas with ſtriẽt Propriety ſtyled Nuper Rex, whatever 


te Proceedings againſt him. What I would obſerve 


ater his Depoſition. This, I fay, cannot he inferred | 


cord a plain Reference to the Perſon named at the Begin- 
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DISCOURSE Ivy. 


ing; without that minute Exactneſs which is requited in 
criminal Proceedings in Weſiminſter- Hall. In theſe Cale: 
the Rule hath always been, Loguendum ut Vulgus, Ar 
in common Speech when we ſpeak of former Kings, ve 
give them ſimply the Titles they formerly bore, and nd. 
body miſtaketh our Meaning. The Legiſlature bath ven 
frequently ſpoken of former Kings in the ſame Style. They 
did fo about ten Times in the Caſe of Edw. 2d in the Ad 
for confirming the Baniſhment of the two Sbenceri he. 
fore- mentioned. And yet whoever readeth the AR with 
the leaſt Attention will ſee that they conſidered him in 10 
other Light than as a Perſon utterly deprived of the regil 
Character. And in the Style * of the Petitions where 
that Ac and others were grounded, he is called King 
after his Depoſition. And ſo are his Father and Grand- 
father, when they had been long in their Graves 7. 
I hope I need not labour this Point. 
Tu Judgment of High Treaſon againſt the Murderer 
of Edæu. the 2d hath been already in part conſidered, But 
ſomething further remaineth to be ſaid on that Head. J. 
gainſt whom in tbe Judgment of this Parliament was this 
"Treaſon committed? Againſt Edward the 2d or Edward 
the 3d? a ſatisfactory Anſwer to theſe Queſtions will be de. 
ciſive in the Point. For High Treaſon being as I have ob- 
ſerved an Offence Contra Ligeantiæ Debitum, if the Pe. 
liament conſidered the Murder of Egw. the 2d, as a Tres 
ſon committed againſt his Crown and Dignity, they mult 
be ſuppoſed to confider him as a Perſon to whom Alleg- 
| ance was then due, or, in Lord Hale's Words, as {till 
King, though deprivedeef the actual Adminiſtration. On 
the other hand, if it was conſidered as a Treaſon commits 
ted againſt the Crown and Dignity: of Edward the thin, 
the Conſequence will be, that in the Judgment of that Fa 
liament the Allegiance of the Subject was due to himin 
the Life-time of his Father. And then the Murder of the 


* « Fait a remember, que le tierce Four de Feverer | 4n 

-, * Roy Edward, Fitz au Rey Edward, Fitz au Rey Eduard 
4 Fitz au Roy Henry Oc. We 1 * 11 

F In the Proceedings againſt Mortimer at this Parliament 0 

little Regard was paid to the Forms obſerved in legal Proceed: 

ings that he who had been frequently ſummoned to Parliame® 

as a Baron, and had been then hardy created Earl of Mer 

and by that Title ſummoned to four ſucceſſive Parliaments,” 

ſtyled through this whole Record barely Roger de wo | 

e | "Paike 


. 


Y 


— OG Aro e uk % . WII. D 4H 7} n geen * wy . 
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Father will fall under the ſame Rule as Offences of the 
like Kind againſt the Blood-Royal did at Common-Law; 
ind as the Offences I have already mentioned ſtill do by 
| Virtue of the Statute of Treaſons. 7x 
For let it be remembered, that in Conſideration of 
Law the royal Majeſty of the King.1s impaired by Out- 
rages of a treaſonable Kind done or attempted againſt 
the Blood-Royal. 'The Rule laid down by Bratton be- 
fre cited is founded on this Principle: The Caſes put 
by Pritton plainly ariſe out of it: And ſo do thoſe of the 
ame Kind provided for by the Statute of 'Treaſons. The 
Principle is ſtill true: only the Statute limiteth and re- 
fraineth the Operation of it to the few Caſes therein 
expreſſed ; excluding all others which the Common-Law 
brought under the ſame general Rule, e 
Now whether the Murder of Edæo. the 2d was conſi- 
dered as a Treaſon cornitted againſt bis Crown and 
Diznity, or againſt the Crown and Dignity of his Son, 
will appear by taking a ſhort View of the Record of 
the Proceeding againſt his- Murderers. The general 
Title introductory to the whole Charge runneth thus, 
« C font les 7. 


« Mortymer & autres de ſa Covyne.“ Then follow fif- 
teen Articles againſt Mortimer, by ſeven of which he is 
charged with accroaching to himſelf royal Power in the 
ſeveral Inſtances ſet forth in the Articles: a Species of 
Treaſon well known in thoſe Days “, and of which the 
prevailmg Party in Times of Faction and Violence hath 
made a terrible Uſe. By the other Articles he is charg- 
ed with many high Crimes and Miſdemeanours, tending 
as Diſhonour of the King and the Oppreſſion of the 
eople. V] 8 
Tur Article touching the Murder is to this Effect. 
* Whereas the Father of our Lord the King was by an Or- 
* dinance of the Peers of the Land placed in Kenelworth 
* Caſtle there to remain at his Eaſe, and to be ſerved as be- 
came ſo great a Lord, the faid Roger, by royal Power 
to him accroached, took upon himſelf the Cuſtody of 
him, and cauſed him to be removed to the Caſtle of 


| V. 1. Hale 80. 81. concerning this Species of Treaſon. 
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DISCOURSE W. | 
&« Berkly. Where by him, and by his Procurement. % pz 
« was falſly, traiterouſly, and feloniouſly murdereg,” Murd 
Tux Record, after ſetting forth the Articles, nocth * K 
to this Effect, Wherefore our Lord the King do that 8 
&« charge the Earls, Barons, and other Peers of the Realm Royal 
ce that foraſmuchas theſe things t2uch him principolly, nne C 
& them and all the People of the Realm, that they do uns! Tt 
& the ſaid Roger right and lawful Judgment,” And the Ofen 
followeth the Judgment, © That for the ſaid Crime e r 
&« and principally for the Murder of the Lord Edu, i bowe. 
e ther of the King, the ſaid Roger as a Traitor and u bas 
„my of the King and Kingdom be drawn and hanged,” Wine i! 
Tux like Judgment was given againſt Simon de Ber tha 
rd, as being an Accomplice with Mortimer in a rs 
ſaid Treafons, Felonies, and Miſdeeds, that he as a Try; comp! 
tor. of the King and his Realm be drawn and hanged.” WWzrd u 
Jonx Maltravers, Bogo de Bayonne, and Jobn Devers){iciurg: 
whoſe Caſe I have already mentioned, had Judgment before 
High Treaſon for compaſſing the Death of the Earl of AH be 2c 
GouRNEY and Ocle, who. were ſuppoſed to be char 
actual Murderers of Edward the 2d, had the fame Judi tt © 
ment *, Pour le Mort le Roi Edward Pere Neſtre Sig th 
«Je Nos que ore M ̃ e > inc 
Tur Lords having paſſed Judgment againſt the e Ki 
Men, who all, except Mortimer, were Commoners, en baden 
ter their Proteſtation to the Effect mentioned by Hal: i oe 
the Paſſage I have already cited. - --... og 
© This is the Subſtance of the whole Record, as far tber 
concerneth the Murder of Edward the 2d, except u (o r 


relateth to the Caſe of Sir Thomas Berkly, which | hav: 7 
already contidered *®. ' - - ARS ons Bier breach 
* The Parliament-Rell of the 4th of Edward the 3d is ſo defaced IT i: 


chat the general Title and one or Two of the Articles againſt, Meri! Lord? 
mer are not tolerably legible; and in ſome others there are conſidera ** * 
Chaſms, It was much defaced when Sir Robert Carton compiled his A IWainſt 
8 bridgment of the Tower Records, and is probably grown worſe ſince thy cad 
No. 8. 9. 10. Time. But theſe Defects may be eaſily ſupplied, ſince the Proceeding it a 
1 ſet forth at large in the Parliament Roll of the 28th of Edward the 3d t 
Which remaineth ſtill legible. Iba 
For at that Parljament Roger de Mortimer who was Grandſon and riinſt 
| Heir gf him againſt whom the Judgment was given in the 4th of ti ath by 
King, preferred his Petition complaining that his Grandfather was 4 pw th 
tainted without being brought to bis: Anſwwer AGAINST THE Tine 0fice, 
| or THE GRTAT CHARTER, and praying that the Judgment of a Rentio 
Dugdale and tainder might be reverſed and himſelf reſtored in Blood, which ws I 
—_—Y cordingly done. And he was ſummoned to Parliament in the folio: & 
Cotton. year by the Style and Title of Earl of March ; his Father who die! b. 
fore the Reverſal never having been ſummoned, | 4 
I make Uſe of the Roll of the 28th compared with that of he“ 
where it is legible, ES | 


Fro 


WE 4 3 10 
OBSERVATIONS, &c. 393 wx N 
From this Record I think it is evident, that this | | nu. 
Murder was conſidered as a 'I reaſon committed againſt 138 
he King then on the Throne, and him alone. For 3 Th. 
that Species of Treaſon which they called Accroaching | 4 1 
oa Power, which maketh a very conſiderable Part of mol 
the Charge, could never, as I apprehend, in the nature 1 
o Things be conſidered in any ther Light than as an i! 
Offence againſt the Crown and Dignity of him who, for th 
T7 - 


he Time being, was actually inveſted with the Regal | 
Power, And it is remarkable, that this Species of Trea- 
bn is expreſly charged on Mortimer in the Article touch- 


bs | 

ee 
e the Murder, as one Step taken by him preparatory 1 1 
F.... 8 1 
BrelbEs, the Articles againſt Mortimer and his Ac- _— 
omplices, of which that touching the Murder is one, = | 4 

nd upon which the Judgment was principally founded, _ | 

charge Facts upon them, committed, a few of them 1 [+ 
before, the much greater Part after the Death of Edw. [ i 1 

he 20, but All after his Depoſition, And yet the whole SY | 
Charge is introduced with this general Title,“ Thefe are „ 
3 (ir Treaſone done to our Lord the King,” plainly import- | 'o 
e that thoſe Treaſons, none excepted, were conſider- | | | | q . 
«in one and the fame View, namely, as done againſt _—_ 9 
be King then on the Throne, and him alone, and the Witt! 
bocgment againſt Mortimer and Beresford, that they for | 9 
be Treaſons, as Traitors and Enemies of the King and 1.088 
kingdom, be drawn and hanged, import the ſame. Nor „ 
WW there a fingle Word in the whole Record, declaring, Wa. 

o woch as giving the moſt diſtant Hint, that any of I 


Ine Treaſons therein mentioned were committed in 
breach of the Allegiance due to Edward the 2d. 


2 * , . 
* „ „ 


= IT is true as his-Lordſhip obſerveth, he is ſtyled in the 
es Proteſtation, Seigneur Lige, and, in the Judgment 


leanſt Gourney and Ocle, le Roy Edward; but I have al- 
ady conſidered, and I hope removed the Objection 
founded on that Manner of Expreſſion. 
I have nothing to add with regard to the Proceedings 
gunſt the Murderers of Edw. the 2d, but a Difficulty 
th been raiſed, which may be thought to deſerve ſome. 
E And ſmce my Subject leadeth me to it, I will 
Mention it. J 
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Cotton 


21. Rich 2. 


1. Hen. 4. c; 


3+ 


Edw. the 3d for confirming the Baniſhment of the yy, 


could not reſiſt the ſame.” 


DISCOURSE W. 0 
Ix the 21ft of Richard the 2d, the Act of the Firg 


* ays 4 


a re dete 
cers, already mentioned, was repealed. And one R ro thi 


ſon given on the Roll is, « That the Act was mde HI. King 
Edu. the 3. at ſuch time as his Father Edw. the ee Pui 
was living, Being very King and in Priſon ſo that ns whit 
Some Writers have thought it ſufficient to fay, t n wh 
the whole Parliament of the 21ſt of Richard the 24, x entione: 
every Thing done in it, is annulled by the 1 of H ng wot 


the 4th. But this Anſwer will not remove the Dificul the K. 


if there be any in the Caſe. For the Objection is of: perſo 


founded on any legiſlative or judicial Act, thoſe Ads | tute v 


undoubtedly repealed, but barely on the Opinion of H befo 


Parliament. And theSenfe of Parliament, it is ſaid, tout Mot 


ing any paſt TranſaQion, will be of equal Weight whe, ::1 « 
it's legiſlative or judicial Acts continue in Force or ark 

Tuts is admitted. But it muſt be hkewiſe admin Myers 
that if the Opinion of a ſingle Parliament, unfupponM Sir 


by Fatt or Principle, is to turn the Scale, every Rev mb! 


tion of the fame Parliament, conſidered as Matter of t callin 
Opinion, will be of equal Weight. If this be gr cccl a! 
me, I will, as ſhortly as | can, ſtate a Reſolution oon w! 
Parliament upon ſome very conſtitutional Points: a gh 


then leave it to the Reader's Judgment, how far its bh vill p 


Opinion is to be regarded. nan 


Raſtal's Stat. I the 16th Year of this King a Commiſſion of by th 
very extraordinary Nature iſſued under the Great e them 


. 


412 


CE 


rn; ne 


and had the Confirmation of Parliament. By it! ſed, 


Duke of Glouceſter, and ſome others, by Name, and whe! 


Chancellor, Treaſurer, and Keeper of the Privy Sei Gov: 


conſtituted the King's great and ſtanding Council for rule 
Year, for the Purpoſes mentioned in the Commiſ the! 
The Commiſſioners Powers were very large, and u cont 
thought to be derogatory to the royal Prerogative. MRP the | 


therefore the King and his Miniſters, ſoon after the proc 


folution of the Parliament, entered into Meaſures for WW Tor 
feating this Commiſſion. One Expedient was to a the] 
the Opinion of the Judges upon the whole Proceedin 

a Refuge conſtantly open to a corrupt Adminiſtration de 


though, be it ſpoken to the Honour of the n int 
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OBSERVATIONS, &c. 295 . 110 
yays 4 ſure one; even While the Judges Commiſſions 2 ; | 4 N | 
terminable at the Pleaſure of the Crown. [ 0 1 
To this End, the Judges were ſummoned to attend 1 
King at Nottingham: and the two Chief Juſtices, and We 
fee puiſnes did attend, and gave Anſwers to ten Queſ- þ | 4 
ns Which were propounded to them in the King's Pre- 6417 
ce, Some of their Anſwers were to this Effect, 'That 115 
oe who procured the Statute and Commiſſion juſt 110 
boned were to be puniſhed with Death, except tlie 11/788 
io would par don them: as were alſo thoſe who mov- _ 
be king to conſent to the Statute. And that as well „ ja 
e Perſon who moved in the laſt Parliament, that the B's. 


tute whereby Edward the 2d was depoſed ſhould be | 
d before the Parliament, as he who in Purſuance of 714 10M 
it Motion carried the ſame into Parliament, are Trait- kr 
and Criminals to be puniſhed with Death. {i WHAM 


TukRE were two other Queſtions, which with the 


Infwers T think worth, tranſcribing, 1 TH | 
« $1ixT4 Queſtion, Whether after in a Parliament aſ- 1 
ſembled, the Affairs of the Kingdom, and the Cauſe of 1 Ma 
allng that Parliament are by the King's Command | | 11 
declared, and certain Articles limited by the King, up- | Lit 
on which the Lords and Commons in that Parliament | 5 


ought to proceed, if yet the ſaid Lords and Commons 
vil proceed altogether upon other Articles and Affairs, 
and not at all upon thoſe limited and propoſed to them 13 
by the King, until the King, ſhall have firſt anſwered : 11 
them upon the Articles and Matters ſo by them expreſ- þ 

led, although the King's Command be to the contrary; 
uhether in ſuch Caſe, the King ought not to have the 1 
Governance of the Parliament, and effeQually over- | 
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' rule them, ſo as that they ought to proceed firſt on | ö 1. 
' the Matters propoſed by the King; or whether on the +3 "il 
eontrary, the Lords and Commons ought firſt to have 1 
the King's Anſwer upon | their Fropoſals, before they 1 
15 1 ll 
' proceeded further... 2 {8 
Towhich Queſtion hs anſwered unanimouſly; * ce that "18 Þ ; 
the King! in that Bela hath the Governance, and may + 18 
4.4.18 
* Tee fe wigs 21 Rich. 2. and 1. State Trials Knigh- 1 
1 Vater decem =" Cal. 3094: | {4 if 
56 appoint 1 


C 


. 0d LF Wet rt a 


22 9 . ö 
e den. a OE IM. © ..”, CG ac 1 9 A — , 


11. Rich. 2. 


| Raſtal's Stat. 
21. Rich. 2. 


e therein, they are to be puniſhed as Traitors.” 


and juſtify or puniſh them for their Offences; whe 
© ther the Lords and Commons can without the Wil 


DISCOURSE w. 
« appoint what ſhall be firſt handled, and ſo gradually 
© what next in all Matters to be treated of in Parliamens 
« even to the End of the Parliament: and if any Perſgn 
v ſhall act contrary to the King's Pleaſure made knows 


with 
alert 
full a 
again 
Satul 
King 
Her, 
and tl 
1Qual 
the C 


« FrcnyTH Queſtion, Since the King can, wheneye 
* he pleaſeth, remove any of his Judges and Officer, 


of the King impeach in Parliament any of the fi 


* Judges or Officers for any of their Offences,” I 
To which they unanimouſly anſwered, “ That the; =D; 
cannot, and if any one ſhould ſo do, be js ts be punijbed 10 
RED A EY . luer 
Ix this Manner did theſe Judges proſtitute their /acre . 
Character! Put a Proſtitution fo groſs could not long ef 5 f 
cape a public Cenſure. And at the next Parliament bs 
Cenſure ſufficiently ſevere, and not warranted by an a 
known Rule of Law, did paſs upon them. Thi ur... 
Meaſure was meted ouf to them. + But in the 21 ſhed 
the King, thoſe Queſtions with the Judge's Anſwers hay tied 
ing been read over in full Parliament, “ It was demande dt 
& of all the Eſtates of the Parliament, how they though * 
« of the Anſwers aforeſaid. And they ſaid, that the leach 
« thought the ſaid Juſtices made and gave their Anſve TA 
at good and lawful liege People of the King ought ts 8... | 
A Parliament that could ſolemnly adopt Principles, . 
contrary to the whole Tenor of the Statute of Treaſ fon 
anti-conſtitutional in every Point of View, ſubverſive n 
the undoubted Rights of Parliament, and of all Freedomq Peri 
Debate in either Houſe, ſuch a Parliament muſt, une jade 
under an actual Force, which moſt probably was the © 0 
be the willing Tools of deſpotic Power. And in ei ®, 
Caſe, its bare Opinion deſerveth no manner of Rega ngs 
I will now conſider ſome other Paſſages in the Hiſtoſ . 
of the Pleas of the Crown, of much the ſame Tender bi, 
i lone \ 
* Theſe Queftions and Anſwers being copyed trom amt Ly 
dern Tranſlation, differ in Stile from Raſtal and the older [0 TR 
tions of the Statutes but in Senſe and Subſtance they ag! ned, 


with all of them. 3 «a Cn 
I See ift. State Trials, the Proceedings agaiaſt Chi 
Juſt. Treſilian and others. 4 1 
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397 


vih that J have already examined. The learffed Author 1. Hale 60. 
\ſecteth with great Truth, that a King de Facts, in the 61. 101. to 


ful and ſole Poſſeſſion of the Sovereignty, is ſuch a King, het el 


againſt whom High Treaſon may be committed within the 


dalute of Treaſons. And addeth that Treaſons againſt a 
King de-FaHo, not being Attempts in Aid of the rightful 
ir, may be puniſhed in the Time of a King de Jure; 
ind that thoſe who have aſſiſted the Uſurper, though in 


tual Poſſeſſion of the Crown, have on the Regreſs of 


the Crown to the right Heir ſuffered as 'Traitors. 


[ fear it will avail very little towards the ſettling any 
ſoint of Law or Rule of Right, to enquire in what Man- 


gel Princes on ſuch Revolutions as thoſe alluded to in theſe 
Mages by the learned Author, have treated either their 


Friends or their Enemies. It is not to be imagined, that 


key will conſider the former as Traitors for Ads of Hoſ- 
ilty cone or attempted in Aid of themſelves. I veril 


ere no Prince in his right Senſes ever did. His Lord- 1. Hate Gr, 
ſip doth indeed in the Paſſages juſt cited mention the 103. 


(ile of Sir Ralph Grey z and ſuppoſeth, that he was pu- 
iſhed in the Time of Edw. the 4th for Treaſons com- 


nitfed againſt Henry the 6th in Aid of Edu. But I 


vubt that Caſe will not warrant any ſuch Suppoſition. 


du Raipb was taken in actual Rebellion againſt Edw. , Ed. 4. 26. 


e Ach ſome Years after he had been in full Poſſeſſion of 
it Crown; and was beheaded for that Treaſon, and for 


it alone; as many more were at the ſame Time. He 


& likewiſe degraded. And the Book faith, that the 
ſealon of his Puniſhment © En tiel Manner” (by Degra- 
fon, as I underſtand the Book) was, pur Cauſe de ſon 
Ferjury & Doubleneſs que il avoit fait al Roy Hen, 6. 
jades Koy Sc. [* & auxi al Roy Edward le Quart gue 
ire eff” He had, it ſeems, acted a Part truly infamous, 
« betrayed both Sides, had broken his Faith to both 
ugs. And for this Duplicity he was, by a peculiar 
fand of intamy, diſtinguiſhed from thoſe who ſuffered 


th him for the ſame Treaſon. All were beheaded, he. 
Ione was firſt degraded. | 
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tted between the Hooks the learned Judge hach 
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a long Struggle and much Blood-ſhed,our Hiſtory fur 
eth Inſtances more than enough, of a moſt unwarran 


ed Judge alludeth to in the Places laſt cited, were of th 


fuch a JunQure, to what Lengths cannot the Sweets 


vindictive, the ravenous, the timid, bluſtering Mortal 
Who upon ſuch Revolutions either take the Lead, or jo 


was due to Henry the 6th as being King de Faclo. Iit 
be true, as it undoubtedly is, with what Colour of La 
could thoſe who paid him that Allegiance before the 30 W to 
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| DISCOURSE W. 
. Wrrn Regard to the Meafures which have been of 


ſerved towards the Enemies of a new Government, af 


niſh 


ble Revenge taken by the prevailing Faction. The 40 
of Attainder paſſed againſt the Chiefs of the Lancaſrit 
Party in the firſt Year of Edw. the 4th, which the learn 


Kind: to be accounted for only by the Heat and Vi 
lence of the Times; never to be drawn into Precedent 

Fon Henry the 6th had been in full Poſſeſſion of f 
Crown almoſt 40 Years by lineal Deſcent, and under 
parliamentary Settlement; in which the whole Nati 
had acquieſced for 60 Years. The Fortune of W. 
did at length deciſively turn the Scale in Favour of Et 
at the Battle of T owwton-Field > but with the Loſs of net 
40000 Engliſh Subjects, who fell on that Day. And 


Revenge, the Joys of Conqueſt, the Proſpe of ri 
Plunder in a Plenty of Confiſcations, with a miſgin 
Heart ſtill dreading the final Iſſue of Things, to wh! 
Lengths of Violence cannot thefe Incitements carry t 


in the Cry! At Seaſons ſuch as theſe, the ſtill Voice « 
Law and Reaſon is ſeldom hear c. 
I fear it was little attended to in the Caſe of any ( 


the Attainders paſſed on either Side during the unnatur 8 
War between the two Roſes, Nor ought any of tho he 
Attaiuders to be conſidered as Caſes from which t 7 
Principles of Law can be deduced. For, as his L 
ſhip elſewhere with a Candotir habitual to him oblervetl Du 
„ Parliaments have been always obſequious enough "vp 
ce the Victor; and ready to paſs Attainders for bis Su bom 
ce ty and their own,”  _ | | teret! 


His Lordſhip admitteth, that a temporary Allegiznd 


ure 


ut ()1 
e Ble 


ceſſion of Edw. the 4th be conſidered as Traitors? For ci 


it a temporary Allegiance, or by what other Epithet 


Diminution you pleaſe, ſtill it was due to him why i ö 
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eſſe of the Crown. And conſequently thoſe who 
bim that due Allegiance, could not with any ſort of 

prietys be conſidered as 'Traitors for ſo doing. 

Tus 11th of Henry the 7th, though ſubſequent to 

e Tranſactions, is full in point, For let it be remem- 

red, that though the enacting Part of this excellent 

u can reſpect only future Cafes, the Preamble, which 

Lordſhip doth not cite at large, is declaratory of the 
mmon-L2wW ; and conſequenily v ill enable us to judge 

the Legality of paſt Trapſactions It reciteth to this 

ect,“ That the Subjects of England are bound by the 

Duty of their Allegiance to ſerve their Prince and So- 

reign Lord for the time being in Defence of him and 

tis Realm againſt every Rebellion, Power, and Might. 
niſed againſt him. And that whatſoever may hap- 

gen in the Fortune of War againſt the Mind and Wilt 5 
of the Prince, as in this Land ſome time paſi it bath 

km ſeen, it is not reaſonable, but againſt all Laws, 

Reaſon, and good Conſcience, that ſuch Subjects at- 

tending upon ſuch Service ſhould ſuffer for doing their 
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wwe Duty and Service of Allegiance.” It then enaQ- +3] 
| that no Perſon attending upon the King for the time f | 
ein his Wars ſhall for ſuch Service be convict or 4 | 

aint of treaſon or other Offence by Act of Parliament, 9 


wn 
—— — TR 


atherwiſe by any Proceſs of Law. 3 

Hike is a clear and full parliamentary Declaration, 
t by the antient Law and Conſtitution of England, 
nced on Principles of Reaſon, Equity, and good Con- 
ence, the Allegiance of the Subject is due to the King 
the time being, and to him alone. This putteth the 
ity of the Subject upon a rational and ſafe Bottom. 
t knoweth that Protection and Allegiance are recipro- 0 
Duties. He hopeth for Protection from the Crown, ©. 
ic payeth his Allegiance to it in the Ferſon of him = 
om he fes th in full and peaceable Poſſeſſion of it: He 
kreth not into the Queſtion of Title. He hath neither 
lure nor Abilities, nor is he at Liberty to enter into | 
MM Ueſtion : But he ſeeth the Fountain, from whence 1 
ehleſſings of Government, Liberty, Peace, and Plenty 'Þ} 
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a” 0 im; and there he payeth his Allegiance. Ard #4 
Sexcellent Law hath ſecured him againſt all After= . 1 
Konings on that Account. | 4 
0 f | = 17 | 1 
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400 DISCOURSE Ivy." 


Ir being admitted, that Allegiance is due to a8 
de Fucto in the full and ſole Poſſeſſion of the Crown, 
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will follow that a Perſon abſolutely out of Poſſeſſion, Ty 

N . Claiming Title, is not to be conſidered as a King 1 enc 

t. Hale 104. in the Statute of Treaſons; which the learned Jug dou 

ſuppoſeth to have been the Caſe of the Houſe of are 

during the Reigns of the three Henry. 1 

| I would aſk therefore, at what point of Time cant 

F ſaid, upon any known Princife of Law, that the Bond WW inc 

\ Allegiance due to Hen. 6. for Inſtance; ceaſed? W u 

1 did be firſt become a mere Diſturber, and his Adheen ter. 

4 Traitors, and Rebels? It will be impoſſible to main oro 

4 that they became ſo the Moment Bdward marched me 
+. England to revenge the Death of his Father, who fell 

3 the Battle of Wakefield on the zoth of December 146 


| The learned Judge doth not contend that they di 
_ And I freely acknowledge it would be high Preſumpti 
in me to attempt to determine with Preciſion, from a 
known Rule of Law, at what Point of Time they d 
* 6% AAA ĩĩ ĩ ĩ J ne 
f IT is very true, that Edward's firſt Parliament ma 
9 not the leaſt Difficulty of fixing the Commencement 
7 | his Reign to the 4th of March 1461. (the Year conſide 


'\ cd as commencing the firſt of January.) About v © 
: x Time, the Gates of London having been opened to h er 
bis own Party ſupported by his Army proclaimed h bett 

there. And his Lordſhip in Conformity to the u 

ment of that Parliament, fixeth the Commencement ludd 

Edward's Reign to the ſame Day; and from that D dels 

pronounceth Henry the 6th a mere Diſturber, not W's 

much as a King de Faflo., _ 5 D208 ſir 

Bur ſurely, a military Recognition of Edwards Tit Dek 

flagrante Bello, for it was nothing more, and the Truman 

of one Week at moſt that immediately followed it, can... 

with any Sort of Propriety be ſaid to have put him . 

the real, actual Poſſeſſion of the Sovereignty. His Vi 2 

| ry at Towton-Field a few Weeks afterwards did indeed e 

| an End to the Competition. And in Conſequence ora «i. 
Dugdale. Writs iſſued on the 23d of May returnable the 6th . 

for calling a Parliament; which by reaſon of ſome 40 

maining Troubles in the Kingdom never met. On the. 4 


of June he was crowned, and upon the 4th of Nam 
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OBSERVATIONS, &e. 1401 
e held his firſt Parliament, for which the Writs bore 8 
T fe the 26th of July. . | 

Tas Parliament, as I before obſerved, fixed the Com- 
encement of his Reign to the 4th of March 1461. But 
doubt the Incitements before mentioned had too great a 
arc in this Meaſure, For by this Retroſpect to the 4th 
March, they gave themſelves ſome Colour, and but 4 4 
our of Law, for attainting many of the Chiefs of the Cotton. 

| incaſtrian Party for the ſhare they had in the Battle of 1. Ed. 4. Ne 
7, wton-Field on the twenty ninth of that Month, and 20. 24 1 


Dugdale. 
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terwards in ſome ſmaller Actions, before Matters were 4 
roughly ſettled. Here, I fay, the prevailing Party a | | £0 
ned the Colour of a legal Procedure. But they had not | +38 


wen the Colour of Law, for attainting thoſe of the Lan- #4 
naftrians who bore a Part in the Actions at Wakefield, and $4 
it other Places; all antecedent to the Time at which 
themſelves had fixed the Commencement of Edward's 
Reign, and the Period of Henry's. And yet AQts for that 


Purpoſe did paſs at this Parliament. Though the Faction Ibid. Ne 17. 

of Jort had affected to govern in the Name of Henry then 19. 25. 

tually their Priſoner from the Middle of July 1460, to 

the Middle of February following, if not longer; as ap- 11. Rym. 

peareth by many public As in Rymer's Collection. 458. to 471. 

Ons of them is too remarkable to be lightly paſſe 8 

ber, It is a Commiſſion from Henry himſelf to his Com- 

petitor, 7eſte ſo late as the 12th of February, for rai- 

lng Forces in Briſtol and the neighbouring Counties, for 

ſubduing, chaſtiſing, and bringing to Juſtice certain Re- 

bels and Traitors then in Arms againſt the King. Mean- 

Ing the Queen, the Prince, and other Chiefs of the Lan- | Þ 

alirian Party then at the Head of a formidable Army, in . 

Defence of the King's Perſon and Government.“ . 
| 3 11 5 be WrarTr $ 

*© Rex prechariſſimo Conſanyuiheo NoftroEdwardoDuci Eberum Salu- . 

" ten, Seiatis guod Duidam Subditorum Noftrorum, qui veri Ligei Neſtri = * 

177 debent & tenentur, Diabolicd Fraude ſeducti, in Numero non medico | P 

Mido Guerino arraiati -- ſe propria Temeritate & Audacia congregarunt, * 


e Tempore in Tempus Altos Quoſeunque, ad Statum Neſtrum & Reg- 


* 1 1 Feliticum Regimen ſubvertendum, Sibi congregant & congregare | | 
Aten ant, 5 4 | | | 


i „Mer eorum Te 
14 Noebilitate, 
Cnfidentes, 


* Afig navimusVes, ac Vobis plenam committimus Poteſtatem, ad advocan- * 
E & Sin gu los Ligeos Neſtros Ville Briſtoliæ ad proficiſcen- | | 
1 bbhiſcum contra prefatos Pr eſumptores atque Rebelles Noftres---ad | 
4% % Prejumptionem, Temeritatem & Audaciam reprimen dum N . f 
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Bench in the Caſe of Sir Henry Vane, „ That King 
 « Charles the Second, though kept out of the Exercie 


 maproves into an Overt- Act of Treaſon againſt King Charles the Seco 


DISCOURSE VV. 

Wu ar Contradictions cannot the Luſt of Power i. 
concile! To what dirty Expedients cannot Ambitiq 
ſometimes ſtoop ! 12 
Tux Caſes cited by the learned Judge do not in th 
leaſt ſhake the Principle already advanced, that the 


Throne being full, any Perſon out of Poſſeſſion, hy 


claiming Title, be his Pretenſions what you pleaſe, is 
King within the Statute of Treaſons. 


1 am aware of the Judgment of the Court of King 


of the kingly Office, yet was till a King both pr 
« FacTo and de Jure: and that all As done to the 
cc keeping bim out were high Treaſon.” 

Sir Henry Vane's was a very fingular Caſe, and the 
Tranſactions in which he bore a Part happened in a Con- 
junQure of Affairs which never did exiſt before, and! 
hope never will. An Uſurpation founded in a Diſſolu- 
tion of the antient legal Government, and the total Sub- 
verſion of the Conſtitution. 

[ will therefore ſay nothing to the Merits of the Quel- 
tion more, than that the Rule laid down by the Court in- 
volved in the Guilt of Treaſon, every Man in the King- 
dom who had acted in a public Station under a Govern- 
ment poſſeſſed in Fad for twelve Years together of $6- 
vereign Power; but under various Forms at different 
Times, as the Enthuſiaſm of the Herd or the Ambition! 


of their Leaders dictated d 


Bor this Reſolution hath not in the leaſt ſhaken the 
Principle I contend for; it doth in Reality ſuppoſe the 
Truth of it. For if Charles the Second was King ps Fac- 
To from the Death of his Father, every thing done from 


* Dawes etiam Univers & Singulis Ligeis & Subditis Neftrit fi 


& miter in Mandatis qued Vebis in Executione Premiſſorum intendentt 


nt --- aliquibus Mandatis, Commiſſionibus ſeu Proclamationibus pers 


& tca Fadi non obflantibus, Re pry 
* « Tefte Rege apud WVeſtmonaſteriun 

( 6 Duodecimo Die Februarit 

| „ Pex Conciliun 


Lord Chief Juſtice Hale, when of high Rank at the Bar, took the Ft. 
gagement, *To be true and faithful to the Commonwealth of England 1 
* cut a King or Houſe of Lords" This in the Senſe of thoſe who ine 
it, was plainly an Engagement for aboliſhing kingly Government, 2 er 
for ſupporting the Abolition of it. And with regard to thoſe who 1 
is might, upon the Principles of. Sir Henry Vane's Caſe have been enn 


that 
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OBSERVATIONS, &c 403 
hat Time in Prejudice to his Right was undoubtedly 

high Treaſon. : Sos 

uf only Difficulty is, what did the Court mean by a 

King de Fado? They could not mean, what every Soul 

before themſelves underſtood, a King in the actual and 

{11 Fxerciſe of the regal Power. They meant, I pre- 1 Hale 104. 
ume, as his Lordſhip upon another Occaſion is pleaſed 

10 expre's himſelf, one Qu as1 in Poſſeſſion of the Crown ; 
ſnce during the Uſurpation, no other Perſon did claim 

0 ad under the regal Title. 55 5 
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Tut Diſtinction between de Jure and de Fado Kings, 

vas taken up by the Houſe of York to ſerve the Purpoſes 

of Ambition and Revenge. By the former they meant 

thoſe v ho were preſumed to have ſucceeded to the 

Crown in a regular Courſe of Deſcent. By the lat- 

ter, thoſe who have not had that Claim to it. The 

former were in their Eſtimation the only rightful Kings. 

The latter, not excepting ſuch as have claimed under a 
parliamentary Settlement, no better than fortunate 
Men V , 

This Doctrine perfectly ſuited the Views of that Fac- 
ton, For the Crown having been entailed by Act of _ 
Parliament on Henry the 4th and his Iſſue, the Houſe of 7: H. 4. 2: 
erk faw itſelf totally excluded; unleſs it's Pretenſions 8 
could be ſupported by a Title PARAMOUNT fo the Power 
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if Parliament, Proximity in Blood was it's only Refuge, | | 
and to that the Partizans of that Houſe reſorted. And f j 
n ſo doing they brought upon themſelves, in my Opini- ; } | 
on, the whole Guilt of that Deluge of Blood, which =. 
vas afterwards ſpilt in the unnatural War between the $1. 
wo Houſes, © 1: „ 2 i 4 
[T is not to be wondered at that Men whoſe Ambiti- x 
on ſuggeſted to them the Hope of over- turning an Eſtab- 1 


linment, to which themſelves, their Anceſtors, and tbe S 
whole Nation had ſubmitted for more than half a Cen- Ns: TS! 


. £x 
Der „ „ r ere n 


wry, ſhould endeavour to convince Mankind of the Rec- 4 1 
titude of their Intentions and the Juſtice of their Claim, ; { 
Nor is it at all ſurpriſing, that their Followers, in the | | 
teat of the Times, ſhould ſuffer themſelves to be eaſily P 


convinced. For in the Ferment of Parties, Leaders never 


buſh, and the Herd of the Party ſeldom think, But, that I þ 
Perſons who are placed at an happy Diſtance from thoſe 1 
ſtrous Times, ſhould in cool Blood revive and adopt a "I 
hk 2 E 2 Ef DoQrine, | . | 1 

; i 
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DISCOURSE IV. 


Doctrine, which hath once laid their Country Waſte, , 


not ſo eaſily accounted for. 

Bur ſince this hath been done by learned Men, 3. 
mong whom Lord Chief Juſtice Hale's Name muſt be 
mentioned with all juſt Regard, I will endeayour to point 
out what I take to have been the radical Miſtake, which 
led them into a Train of ſpecious, but falſe Reaſoning 
upon this Subject. „ | 

Tux ſeem not to have ſufficiently attended to the 
Nature and Ends of Civil Power, whereof the reg; 
Dignity is a principal Branch. They ſeem to have con. 
ſidered the Crown and royal Dignity merely as a de. 
{cendable PROPERTY: as an Eſtate or Intereſt veſted in 
the Poſſeſſor of the Emolument and Grandeur of himſelf 

and Heirs, in a regular invariable Courſe of Deſcent 

And therefore in Queſtions touching the Succeſſion, they 
conſtantly reſort to the ſame narrow Rules and Maxim; 
of Law and Juſtice, by which Queſtions of mere Proper. 
ty, the Title to a Pigſtye or a Layſtall, are governed, 
And thence conclude, that the Legiſlature itſelf cannot 
without manifeſt Injuſtice interrupt the antient, legal, 
eſtabliſhed Order of Succeſſion. It cannot, ſay they, 
without Injuſtice, give to one Branch of the Royal 
Family, what by Right of Blood belongeth to aro- 
ther. EE, | 

Tuvs they argue. And if I could conceive of the 
Crown, as of an Inheritance of mere Property, I ſhould 

be tempted to argue in the fame Manner. But had they 
conſidered the Crown and Royal Dignity, as a deſcend- 
able Ore1cx, as a TRusT for Millions, and extending 
it's Influenee to Generations yet unborn ; had they con- 


ſidered it in that Light, they would ſoon have diſcovered | 
the Principle upon which the Right of the Legiſlatureto 


interpoſe in Caſes of Neceſſity is manifeſtly founded. 


And that is the SaLus Poul, already mentioned up- 


on a like Occaſion. 


THERE is and for many Ages paſt hath been, a certain 


Order of hereditary Succeſſion eſtabliſhed among us. But 
it was for the Sake of the whole, and to avoid the man) 
Inconveniencies to which an uncertain Succeſſion is fub- 
ject, that this Order of hereditary Succeſſion ever took 
| Place, For Nobody can ſay, that this or any other Lal 

| | | culaf 
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OBSERVATIONS, Ke. 
cular Mode of Government is founded in natural Right. 
Nature diſcovered the Neceſſity of civil Government, 


but the ſeveral Modes of it are either Matters of Choice 
or reſulting from mere Neceſſity or Accident. 


He DTT AR Succeſſion in monarchical States is no- 
thing more, than an expedient in Government founded 
in Wiſdom and tending to public Utility. And conſe- 


quently whenever the Safety ot the Whole requireth it, 
this Expedient, like all Rules of mere poſitive Inſtitution, 


muſt be ſubjeA to the Controul of the ſupreme Power in 


every State. Otherwiſe a Nation will in numberleſs Ca- 
ſes that might be mentioned, find itſelf under a fatal Ne- 


ceſſity of ſinking into Ruin, inevitable and irretrievable. 


But certainly no Nation was ever doomed to ſubmit to 
the greateſt of all Evils, out of pure Deference to a pru- 
dential Lxpedient. This is too abſurd to be conceived. 

Lr me add, that in the Parliamentary Settlement al- 
ready mentioned and in thoſe I ſhall mention, (the Pow- 
ers delegated to Hen. the 8th only excepted,) the Legiſ- 


lature hath proceeded upon a full Conviction of the Uti- 
lity of this Expedient. For when it hath, upon emergent 


Occaſions excluded one Branch of the Royal Family 
daiming by Deſcent, it hath conſtantly eſtabliſhed ano- 
ther in a Courſe of Hereditary Succeſſion. Title by De- 
ſcent was always eſteemed by the Legiſlature a wife Ex- 


pedient in Government. But in Caſes of Neceſſity, it 
was never thought to confer an indefeaſible Right. Be- 


cauſe that would have been, to defeat the End for the 
ET Ford ir ek = 

[ have ſaid that thoſe who have revived the Doc- 
trine upon which the Houſe of York founded it's 
Claim, are conſtantly reſorting to the ſame narrow 
Rules by which Queſtions of mere Property are go- 
verned. I doubt I was a little too haſty in that Ob- 


ſervation, For in the Caſe of the Crown, they exclude 
one Rule which entereth into all Queſtions of mere Pro- 


perty, and is evidently founded in public Utility. I mean 
that whereby a Right is acquired, or, which in the 
iſſue of things will amount to the ſame, the Remedy 
1s barred by Poſſeſſion, Acquieſcence, and Effluxion 
of Time. The Principle on which this Rule is found- 


ed is plainly this, the public Good muſt always be 


preterred to the Intereſt of Individuals. And the Pub- 
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406 DISCOURSE W. 
lic Good evidently requireth that Property ſhould not 


f 


4; 4 open to perpetual Litigation. y 
T3 Tuis they will not deny in the Caſe of private Rig 
FF Hale's Hitt But in the Caſe of the Crown, they ſay the Remedy q 1 
1 R a ry uon the rightful Heir is not barred even by Poſſeſſion u c 
L i 8 = Acquieſcence for mary Ages or Deſcents. Give me leut 44 
I j Law. 78. to aſk, what 1s this Remedy ? what hath it been in = 
r Ages and Nations? nothing leſs than the Calamitie of .. 
g | an inteſtine War. A Remedy infinitely worle than H. 
787 We ME „„ on * 
1 IT is admitted, that the Remedy by civil Suit is bu # 
1 | red by Poſſeſſion and Effluxion of Time, and that Publy p 
FI Utility requireth it ſhould be fo. And can it be imagi. A 
ll ed that the moſt dreadiul of all Evils, is the only Rem: ., 
FW 5 dy that is never to be barred? the Rule I have already | 
XY pointed to, Salus Populi, furniſneth a clear and ra I 
f I have nothing at preſent to add upon the Foot d , 
Reaſon and public Utility, except it be to refer the Re 
| der to what hath been already offered in a ſimilar Cat . 
touching the Right of Selt-Defence, grounded on the 

rimitive Law of Self- Preſervation. One Clue will in 
both Caſes lead him very ſafely through all the Diff 
= ties, which the Enthuſiaſm of Party hath thrown in li | 
1 5 W... j ͤ nr 


I will now conſider the Queſtion upon the Foot of Hi. 
torical Evidence, and the Principles of our Conſtitution, 
do not intend to enter minutely into the Hiſtory dd 
the Succeſſion. That Part hath been undertaken by 
others, and well executed. I ſhall confine myſelf toa 
few Acts of Parliament. | N DT 
I have already taken Notice of the Entail in Favour a 
Henry the Fourth and his Iſſue: that in Favour of Hen 
the ſeventh and his Iſſue will be barely mentioned. | 
. proceed to the Time of Henry the 8th. The Statutecf 
25. H. 8. c. 7. the 28th of that King paſſed after his Marriage with the 
Lady Jane Seymour, after declaring the King's Marriage 
with Queen Catherine void, and his Marriage with Au 
Bullen likewiſe void, and the Iſſue of both Marriages ile, 
gitimate, limiteth the Crown to the Sons of the King and 
Queen ſucceſſively and the Heirs of their Bodies, Re 
mainder to the King's Sons by any future Wife wy 
| | | | 9 mange, 
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OBSERVATIONS, Ee. 497 

manner, Remainder to the Daughters of the King and 
Queen ſucceſſively and to the Heirs of their Bodies. 

Axp after reciting, that if the King ſhould die with- 
out lawful Iſſue, no Proviſion having been made in his 
Life-time touching the Succeſſion, the Realm in that 
"Nu Cf would be deſtitute of a lawful Governor, or elſe 5 
© lexy « nercaſe incumbered with ſuch a Perſon that would covet See the Act. 
0 2 aſpire to the ſame ; Miu the Subjeets of this Realm 
ties 0 ſhall not find in their Hearts to love, dread and obedientiy 
« t7 ſerve, as their Sovereign Lord,”* it goeth on to im- 
: power the King in Default of Iſſue of his Body, by Let- 
b ters Patent or by laſt Will, to limit the Crown to ſuch. 
perſon or Perſons in Poſſeſſion or Remainder, and accord- 


00 ins 10 ſuch Eſtate, and after ſuch Manner, Form, Faſhi- 
eie oa, Order, and Condition, as he ſhall judge expedient. 
real Ir further enacteth, that the Perſons ſo to be appoint- 
© ea fan enjoy the Crown ſubject to the Limitations and Es 
| Conditions, in like manner © as if they had been /awfu! See the Act. 
ot of « Heirs to the ſame, or as it the Crown had been given | 
4 « and limited to them plainly and particularly by ſpecial 


« Names and ſufficient Terms, by full and immediate 

« Autbority of the High Court of Parliament.” 
Tux 35th of the King, which is ſtrongly inforced by 25. H.3.c 1. 

the ſt of Edward the 6th, reciting the laſt Act, enacteth i Ed. 6. c. 

and declareth, that in Default of lawful Iſſue Male, or !2: 8. 9. 

female of the King and Prince Edward, the Crown ſhall 

be and remain to the Princeſs Mary the King's Daughter 

ard the Heirs of her Body, upon ſuch Conditions as the 

King ſhall appoint by Letters Patent or laſt Will; Re- _ 

mainder to the Lady Elizabeth in like manner. And if me 


* This ſeemeth to be pointed at James the gth of Scotland who was at 
this Time the next in Succeſſion upon Failure of the King's Ifſue, not 
barely as being deſcended ſrom the Union of the two Roſes but under a Rot. Parl. 


75 Parlzmentary Enteil in Favour of Henry the Seventh and the Heirs of his! H. . 9 
[ Boy, made before that Union took Place. I mean before the King's Mar- gee Bacon's #11 
nage with the Princeſs Elisabeth; and conſequently to the Excluſion of = 

0 her and the whole Houſe of Tork, H. 7. an Ac- if 

he But notwithſtanding the near Relation the Houſe of Stuart ſtood in to count of this 5 i 

re | the Crown of England, Scotland was during all King Henry's Reign, the Matter. 9 

f ſame deteſted Enemy it had been for Ages paſt. And a national Prejudice 1 

operated in both Kingdoms as ſtrongly as ever. But that Prejudice was hap- ol 

to pily, in great Meaſure, worn out by Time and a Change of Circumſtances 9 

0 before the Acceſſion of our James the Firſt. For upon the Murder of his ©. 

| Father and the, Expulſion of his Mother which: ſoon followed, French go | 567. N | 5 

Councils no longer prevailed in Scotland. Queen Elizabeth took the in- 9 

e ant King and the Reformers, who were the governing Party and had the of 

f Popular Intereſt, under her Protection. And the King on his Part preſerved 7 

i leaſt the Appearance of ſtrict Amity with her to the Time of her Death. 95 
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| without Iſſue, the King 1s again impowered to limit the ſo, 
„ Succeſſion, as by the laſt Act. 1 th 
'F Tur Legiſlature in theſe Ads evidently proceeded Up. an 
BY on a full Conviction of the Truth and Utility of hay ta 
| a of the Principles already mentioned, namely that, no Ad I 
ve of the Legiſlature intervening, the Crown and Roy il in 
| Dignity ought to deſcend from Anceſtor to Heir in, il 7 
EF certain eſtabliſhed Courſe of Deſcent. But that thi n 
& Courſe of Deſcent is ſubje& to the Controut of the Le. WY |i 
; giflature. 5 5 35 Ns J 
11 I ux former Act declareth the Princeſſes Mary and i 
BR Elizabeth illegitimate. - The latter, upon a Suppoſitin it 
—_— of their illegitimacy, poſtponeth them even to all the lau. e 
1 ful Iſſue Female of the King; and yet, in Default of 
1 lawful Iſſue of the King and Prince, it limiteth the x 
+ Crown to them ſucceſſively and the Heirs of their te. 0 
1A pective Bodies, in preference to all the other Iſſue of Wl | 
IS Henry the Seventh. VVV 9 
mY IT cannot be denied, that the Legitimacy of each d , 
3 the Princeſſes was liable to ſome Diſpute. I think it im. - 
| poſſible to ſupport the Legitimacy of both: though ſone Wil © 
1 Writers from a Zeal for the lineal Succeſſion have at- 
A © | 5 tempted it. i 8 5 „ ls Or ES 8 
1 1. Mar. Seſl, QurEN Mary was adviſed to get all the Acts which | 
6 2. C. I. ſtood in the Way of her Legitimacy repealed, as far a Wil | 
3 concerned herſelf; and the Marriage of her Father and Wil © 
4 Mother declared valid, the Sentence of Divorce a Nul- | 
8 lity, and herſelf the Legitimate Iſſue of the King. But 
1 Elizabeth took a wiſer. Courſe. She had full Poſſeſſion 
4 and a clear Title under a Parliamentary. Settlement ; and 
G1 wiſely reſting on that, ſhe ſuffered all Altercation about 
Wi: | the Marriage of her Father and Mother, and the Divorce 
4 grounded on a ſuppoſed Pre- contract on her Mother 
'q Part, to ſink into perpetual Oblivion. e 
HB Fliz. 1. c. 3. | think I am warranted, even by the AC for recogil- 
3 Ling her Title, in ſaying, that ſhe reſted on her Partamen- 
iS tary Title, For, the peculiar Circumſtances of her Caſe 
9 conſidered, a bare Recognition in general Terms of he 
4 Right and Deſcent from the Blood Royal, unleſs the Ad 
: had been more explicit, amounted, in my Opinion, toe 
1 more than a Ceremonious, but cold Compliment to the 
=, Throne. It is true, the AQ doth declare her to fa 
"4 | | | | 6 
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OBSERVATIONS, &. 
fully intitled as her Father or Brother, 'This may be 
ſo, ſince in the Judgment of Parliament ſhe had as good, 
though poſſibly not the ſame Title they had, It goeth on 


499 


and declareth her as fully intitled as her Siſter. She cer- 


tiny was. But how doth that matter ſtand upon the 
Foot of this Act? the Queen is declared to be as ſully 
intitled as her Siſter was at any Time ſince the Statute o, 
the 35th Year of King Henry the 8th, the Act of Settle- 
ment already cited. This Declaration fo guarded and 


limited, feemeth ſtrongly to imply, either that in the 


judgment of Parliament Queen Mary had no Title an- 
tecedent to that Act, or that Elizabeth having no other, 
it was thought but decent to put the Siſters upon an 
| equal Foot, as former Parliaments had done. 135 

Tuks Things, together with the Care taken to cor- 
roborate the Act of Settlement by a treſh Confirmation 
of it, though the Statute of Edward the 6th before cited 
had ſtrongly inforced it; and an expreſs Repeal and Abro- 


ration © of all Judgments and Decrees by whatſoever See the AR. 
« Power or Authority given, and of every Clauſe, Mat. 


6 ter, or Thing in any A& or Acts of Parliament re- 


« pugnant to it,” theſe Things, I ſay, ſhew, that what- 


ever other Title the Queen might be preſumed to have, 


her Title under the Act of Settlement had plainly the Pre- 


ference. And in Fact, upon the firſt Notice of her Siſ- 


ter's Death ſhe was by Order of the Houſe of Peers then 


ſitting, proclaimed true and lawful Heir to the Crown, 
according to the Ad of Succeſſion of the 35th Year of Hen- 
ry the 8th, | „ 3 
Tur AQ for Recognizing the Title of her Succeſſor; 
penned in a Strain of Adulation ſuited to his Taſte, after 


Camden. 


„„ 


mentioning the happy Union of the Houſes of York and 
Lancaſter, carrieth his Pedigree back to Elizabeth the 


edeſt Daughter of Edward the 4th, Wife of Henry the 
"th; and ts totally ſilent with Regard to the Entail on 


Henry the 7th and his Iſſue; by which, as I before obſerv- 
ed, Elizabeth herſelf and the whole Houſe of York were 


excluded, But it is obſervable, that the Tender of Per- 
petval Loyalty, Faith and Obedience, which the Parlia- 


* 


ment in Terms of deep Humility, 5 even upon the Knees 


of heir Hearts,” make to him, is carried no farther than 
o his own Perſon and his Royal Progeny and Poſterity 
AE Es 
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whole Extent of the King's Title as founded on that En 
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for ever; in other Words of leſs Sound but equal Impoy 
the Heirs of bis Body. This is very conſiſtent with the 
Entail on Henry the 7th and his Iſſue; and taketh in th. 


tail. But ſeemeth to be tar ſhort of a Title derived ei 
ther from the Houſe of York or Lancaſter, or from thy 


Unon oF ben: Oo. . 
Tux Powers delegated to Henry the 8th by the Statue. 
J have cited, favour, it muſt be confeſſed, very firong! 
of the Temper of the Times. But ſtill they imply a fuß. 
Conviction of the Truth of the Principles I have A. 
down. For the Legiſlature, in order to give to tl, 
King's Nomination the utmoſt Stahility the Conſtitutii . 
Will admit of, declareth that the King's Nominees ſ hai 
hold and enjoy in like manner as if they had been . 
Heirs to the Crown © or as if the Crown had been given 
« and limited to them by Name by the full and immedi; ; 
Auf bority of Parliament.“ 0 
Tar Law of England knoweth of no Title to th. 4 
Crown, except Right of Blood, or the Deſignation e 
Parliament. Theſe Titles are well known; and accord. 
ingly theſe AQts give to the King's Nominees the Streng n. 
and Security of both. Let me add, that the full and im . 
mediate Authority of the Legiſlature in the Matter ol 
the Succeſſion muſt have been prefuppoſed as a Matt ;.. 
paſt all Diſpute. Otherwiſe a Delegation of that Auth 1; 
rity would have been no better than an idle, vain and nM n. 
cZ-Qual Parade; an Inſult upon common Senſe, and b 
£firont to the King himſelf. . | 
Tur Principles I have endeavoured to collect vil 
Implication and neceſſary Suppoſal from the Ads alrea0l c. 
cited, are plainly and expreſly eſtabliſned by the Statul | 
of the 13th of Queen Elizabeth, Which enacdet ct 
among other Things, that if any Perſon, during % 
Life of the Queen, ſhall maintain or affirm, * that e 
„ Common-Luw of the Realm, NOT ALTERED "Ol |: 
„ PARLIAMENT, ought not to direct the Right ON. 
the Crown of England, or that the Queen with "8 ,, 
„Authority of Parliament is not able to make Laws . 
„ ſufficient Force to limit and bind the Crow! al 
« the Deſcent, Limitation, Inheritance, and Gove! 
ment thereof, every Perſon ſo maintaining and = a 
lv 


"A 


« ing ſhall be deemed a Traitor, and ſhall be 
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« and forſcit as in Caſes of High Treaſon. And every 
F Perſon ſo maintaining and affirming after the Queen's 
„ Deceaſe (hall forfeit all his Goods and Chattels“ “?“ 
Ir likewiſe enaQeth, © that whoever during the Life 
« of the Queen ſhall®by Writing or Printing declare, be- 
6 fore it be ſo -ftabliſbed and Affirmed by Af of Parlia- 
« ment, that any Perſon in Particular, except the Iſſue 
« of her | \Lajeſty, is or ought to be right Heir or Suc- 
« ceſſor to the Queen, ſhall for the firſt Offence ſuffer 
« [mprifonment tor one Year, and forfeit one Half of 
« bis Goods: and for the ſecond Offence, ſhall incur 
« the Pains and Penalties inflicted by the Statutes of Pro- 
„ vhon and Præmunire.“' ?“ 

Tux Clauſe of this AQ firſt cited needeth no Com- 
nent. The other ſheweth that the eventual Right of 
m Individual, though grounded on common or Statute- 
Law, was judged a Queſtion too big for ordinary Diſcuf- 
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447 Part of the firſt Clauſe which regardeth the 


n Subſtance revived and re-enaQted twice in n the Time of 
le late Queen. 


made at or ſince the Revolution, which are well known. 
My Intention in what I have now ſubmitted to the Judg- 


Powers happily carried into Execution by thoſe Ads, 
have their Foundation in the Reaſon of Things, in the 
Nature of Government, and in the Principles of our 
Conſtitur: on. 

IT may pe \Mbly be obj Bed, that the Statutes J have 
ted are no Evidence 1 a Right, they prove nothing 
more tl 21 Fats. Parliaments it may be ſaid, have act- 
td under an undue Influence: the Power of the Crown 
lah over-awed them, or the Spirit of Faction hath miſ- 
ed then, This may be true in ſome Inſtances; and 
Vere it {5 in more, my Argument would not in the leaſt 


be allected by it. The Statutes I have cited prove a long 
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* * The printed Statutes I have cited on this Subject ave not, 
= 14 #1 remember, inſerted at large in any Collection of the Sta- 
U lifes in ice Naſtal's 1618. 
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Uſage, 


ſon, and proper only tor the Diſcuſſion of the Legifla- 


hi of Parliament in the matter of the Succeſſion was 


4. An. 0; 


buT 1 paſs over all the Ads chan: the Succeſſion . 


ment ard Candor of the Reader was to ſhew, that the 
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Ages back. This I conceive to be a proper Evidence 


nal Rights are capable of no other, and were js 
| thought to ſtand in need of any other. And it is ng( 
jection to any conſtitutional Powers, that thoſe yi 
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DISCOURSE IV. 


Uſage, an Uniformity in Principle and Practice form 


a conſtitutional Right. Becauſe many of our conſtiu 


whom they have been lodged have ſometimes aQe(y 
der an undue Influence. 5 = 
| For if the Gentlemen who make the Objection in 
arliamentary Aids, or any other Act of Legiſlation, 
even to the known Prerogatives of the Crown, whi 
ſtand upon the ſame Foot of long Uſage, they will io 
be convinced of the Weakneſs of it. fs 
HEY F ; Cd 4 | [58 


—_—.. be 
. mtr ge i On N SES 
? n ul Ges * - — 


2 „no & * A. 22 Wn 44a 


. 4 
T 
— OF THE 


added 


ion int 
2 Cake 
lation, 
n, Whi 
will ſo 


. of Cats repor 


Remarked on. 


ted.in this Volume; 


and likewiſe of ſuch as are occaſionally 


N. B. The Abo are printed. in the Roman Charafter,, 


the latter in Italic. 


A 
IRcher's Cafe 371. 
 Arnſirong (Sir T bomas » 46. 


110. 

TY Imerino (Lord) 9. 247. 
8 Birkſlead and others B34; 
hen ſtead's Caſe, 211. 213. 344. 
345. 


berkley Sir . 387. 388. 
derwick (John), 10. 241. 243. 
broadtoot (Alex.) 4154. 


C =, 
Cade { oy ) 197. 
Cameron (Dr.) 109. 
gh} (Lord) 151. 152. 
(bar noc and others, 229. 
0 bicheſter (Lir Jobn), 260. 
e's Caſe, 65. 67. 
uk (Mr.), __ 
Courſe (Anne), 113. 349. 
= 's Caſe, 186. 230. 231. 
laben 8 Caſe, 202. 203. 


-rmartie {Earl of), 247 


Curtis (Richard), 135. 312. 


D. 
Dacres (Lord ), 5 35 4. 


 Damaree's Caſe, 208. 213. 216. 
Danby (Earl y” 144. 147. 


Deacon (Mr.) 9. 246. 
Delamere ( Lard * 441. „ 
Derwentwater ( Farl of) and 
others, 150. 
Drew's Caſe, | 267. 
Drummond (Lord John), 88. 
 Duffus (Yes Tn: 1. 
Evans (Abraham), TY: 
Evans and Finch, e 
Farquarſon ( Patrick), 82. 85. 
Ferrar's Cale, 31. 
Ferrers (Earl), 138. 
Ferrers (Sir Henry's Servant ) 138. 
| 313. 
Foxworthy's 


13 


4 4 
4 

K 
1 
1 


43. 149. 
Kinloch (Alex. and Charles), 16. 


„* 
1 N * 8 
8 Rn J . 9 1 * 
$6. 0 "© . WT x 
Cy p wal TE : * 


A TAPI. E OF 


Foxworthy's Caſe, 62. 
Francia's Caſe, 187. 241 
8 
Gibbons (George), 107. 
Glouceſter ¶ Earl of ); IO. 
Gordon (Alex.), 81. 85. 


Gordon (Captain John), 95. 


Gregg (William), 198. 217. 218. 
Griffin (Lord), 
' CGrey (Sir Ralph), 


110. 1112113. 
Grimes (George), 


271. 275. 


Gunner at the Suit of Coppin, 62. 


Gyllenburg (Count), 187. 
Harding ( Patrick ), 197. 
Harris (Ehz.) I13. 
Harvey (John), „ RF. TIS 
Hawkins (Anne), 38. 39. 
Hay (William), A. 
Hayes (Catherine), 336. 
Henſey (Dr.) 198. 217. 218. 
Hereford (Earl of ), 210. 
 Holloway's Cafe, 110. 
Holmes's Cale, 115. 116. 


Horton at the Suit of Kirton, 223. 


Howard (John), 77. 
Hugget nn 


Tefferys (Eliz), 104. 
Zelf*s Caſe, 24. 26. 
Johnſon (Roger), 46. 232. 
= | 
Kilmarnock ( Farl 4 ') and others, 


9. 247. 


8 . 
Layer (Mr.), 


397. 
79. 
Guiſcard ( Marquis de), 185. 186. 


138. 313: 315. 


198. 231. 245. 


Lewis (Anne), 


Lifte (Mrs.), 10 
Lovat (Lord), 143.14), 232 
Love (Mr. ), 235 
Lowick's Caſe; "230; 15 
Macdaniel and others, 121. 364. 
bs, 

Macdonald (Zneas), 59. 155 


at the Suit of Ramſay, 61, 
Macgrowther (Alex.), 


13. 21}, 
 ManſelPs Caſe, 256. bh i 
Maſon (Richard) "1% 
Mawgridge's Caſe, 274. 295. 296, 
Meadow (Eliz.) 1 
- Mercer (Charles); 102 
Mitchell (Mary), " 
Molieres (Peter), 188, 
Morgan's Caſe, 24. 26, 
Moriey 7Le@); uh 
Mortimer (Roger de) and otbers, | 
391. 393. 
Murray (John), 47. 
Nailor's Caſe, 278. 
Nairn (Lord), 151. 152. 
Newman's Caſe, 2300. 
Nicholas (William), 64. 
Nen (John and Miles), 76. 
O. : 
eier n, 132. 
Oldeaſi le's Caſe, 14. 
Oneby's Cale, 207. 
Ormond (Thomas ), 82. 85. 
Oxburgh's Caſe, 5. IM 
| P. BEL 
Page and Harwood, 355: 350 


Parkins (Sir William ), 2.3% 


Peacham's Cale, 198. 200. 
Perkin's Caſe, 24. 29, 
Pitſligo 


Kale! g 1 
Ratclif 
Reaſon 
Rogers 
Rolte” 


? 
Rage 


pialligo 
Piumnel 
pyroller 
Prefen on { 
Pret! 4's 
Pudſey: 
Purcha) 


J 


Rawle 


WIL 


Saund 
Hine) 
S:mpſ 
Smith 
Somer 
Staffo 
Stedr 
Story 
Hullis 


War 


pilſligo (Lord), 79. 
Plummer 's Caſe, 352. T. | 
P,v!ter's Caſes - 330. 336. Talbot's Caſe, 1 
Prifoun (Lord), 196. 198. Thomas (William), 274. 
fretty's Caſe, 280. Throckmorton (Sir Nicholas), 234. 
Pulſey*s Caſe, 354. Tong's Caſe, 240. 242. 
Purchaſe's Cale, 208. 213. 216. Tool, and others, 138. 314. 316. 
1 Tewnly (Mr.), 7. 
R. a: Tranter's Caſe, 292. 294. 
Raleigh (Sir Walter), 44. 234. Truſſell's Cafe, 51. 62. 
Raclifſe (Mr. Charles), 40 
Reaſon” ; Caſe, 292. 294. | TS „ | | 
Rogers's Caſe, 311. 312. Pane (Sir Henry), 402. 403. 
Rolfe's Caſe, _ 266. Vaug ban's Caſe, 218. 220. 231. 
Ri 0% s Caſe, 26. 35. 36. 230. 240. 245. 
231. 245. | 
Revley's Caſe, 294. 295. W. 


„ 
Saliſbury (Earl of ), 43. 45. 151. 
daunders's Caſe, 3 
Sidney (Mr) 5 
S:mpſon's Caſe, 108. 109. 
omith's Caſe, r 
mer el {Earl of * «TIC 
Stafford (Humphbry), 44. 232. 
dtedman's Caſe. 292. 
Story Dr.) 60. 183. 196. 
Sulivan's Caſe, e 
Swan (John) 104. 


THE NAMES 


Oy OY BY porn ws +> wang n N r 11m rey 24 et 


OF CASES. 


 Wedderbourn (Sir John), 22.246. 
Whitebread and Fenwick, 25. 28. 

” WR 
Widdrington (Lord), 1 51. 152 
Wilkinſon's Cale, 26. 


Williams at the Suit of Wells, 186. 


| - "lis (Francis), 241. 242. 
Wintan (Lord), = 4 
NV. ren (ir William), 106. 
„ 
York (William), 


5 N Ih Ln ND API ² erg ore 
. þ 3 f * — pay: 


" 


* 
13 
12 
19 


7 WOO ey” on errno nga ns gee} © 7 | 


q A Re out = 


. on 296 a 


r a 


r 0 


* % = _ 9 es 2 * { 4 | %, LY SSP * "I A 14 81 * * 
\ OX 07 We; * F do. 1% 4" a A o = * 
. re p , 0 


A 
oes | 
2 | 3 3 A ſor 
E "ke 
G „„ E Re 
| 1 2 the F 
| | 55 W 
F TA mean 
| ameſ! 
PRINCIPAL MATTER 
ACCESSARIES. Al 
an 
| , | F. 
W HO are Acceſſaries before the Fact, and by wha oi 
| Terms they are deſcribed by Statutes. 121. 131. ine 
A Man procures a Felony to be done, he is an Acceſſary 
before. 125. 126. wo 8 FE 
And ſo he is if he conſents before-hand. 126. 12). H 
An Acceſſary cannot be tried without his own Con- and 
ſent, till the Principal is convicted or outlawed ; unleſ 
they are triee together.” 4343. 360. = 
A Man is indicted as Acceſſary to two, the Jury find * 
_ Acceſſary to one, Judgment may paſs upon him. a 5 
361. 1 ds 
A Man is indicted as Acceſſary before the Fact and ac- brok 
quitted, he may be indicted as Principal. 361. 
But if he be indicted as Principal and acquitted, be 
cannot, according to ſome Books, be indicted as Acceſ- 0 
ſary before the Fach 361. 362. 3 Hou 
An Acceſſary may be tried though the Principal ſtands 0 
mute &c, or is admitted to Clergy or pardoned after lear! 
Conviction and before Attainder. 362. 364. | 1 
Hou far an Acceſſary may be permitted to ſhew that 333 
the Principal is not guilty, or not guilty of that Species 
Felony with which he is charged. 364. 368. AM x 
Fe | 8 A 48 ; an 


& 


THE PRINCIPAL MATTERS, 


A Man adviſeth another to commit a Felony, who 


1 ſome Circumſtance, how tar the Adviſer will be an- 
ſwerable, 369-372. 


the Fact. 373. 


meanour in receiving ſtolen Goods, if the Principal 1 15 
ameſnable to 2 373. 374. 
See PRINCIPALS« 


Arrexs. | 

What Actions they may maintain. 185. 186. 
- be puniſhed as Traitors. 1bid. 
dee ALLEGIANCE. 


ALLEGIANCE. | 
Allegiance due from natural-born Subjeds i is perpetu- 
al and unalienable. 7. 59. 60. 183. 184. 


From Aliens is local'and temporary. 185. 186. 


184. 188. 397. * 


Aux Ass ABons. 
How they are to be dealt with in Caſes of "Treaſon 
and other * Offences. 187. 188. 


Ax Sr. 
An Officer having a Warrant to arreſt for a Breach 
of the Peace may break open Doors. 136. 320. 
Under what Reſtrictions Windows and Doors may be 
broke open in Order to arreſt. 319. 320. 


Aso. 
Committed by Perſons having an Intereſt in the 
Houſe. 113.4160 


Ouſted of Clergy at Common-Law according to ſome 
learned Men, 192. 


333. 334. 


e and Ar TAN TTD PRRSONS. 
Perſon attainted pleads that he is not the Perſon men- 
D d tioned 


goes beyond the Terms of the Advice or varies from it 


Receivers of ſtolen Goods are made Acceſſaries after 


Whether a Perſon may be proſecuted as for a Miſde- 


Due to every King in full and en Poſſeſſion. 


The Grounds upon which it is ouſted inquired into. 


r 
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in a Manner different from the Judgment. 267.—219, 


moved by Certiorari into Chancery, and ſent thence into 
B. R. by Mittimus. 47.— 50. 109—1 11. 


and how far under the Protection of the Law. 61. 63 


nother, how it relates to the firſt Day. 88 —94. 


of the Body be within the Houſe it is ſufficient, 107. 108. 


liſhed, 306. 


A TABLE OF 


tioned in the Record or Act of Parliament, a Vent ma 
be awarded returnable Inſtanter, and a Verdict again} 
the Defendant on ſuch Iſſue is concluſive. 41.—43. 112. 

Whether a Perſon under an Attainder for Treaſon or 
Felony may by Warrant from the Crown be executed 


Act of Parliament attainting a Man of Treaſon re. 


How far an attainted Perſon is liable to civil Suits, 


Attainder inchoate at one Day and compleated at a. 


Hane and 
Burglary in an Apartment in the tid Houſe, i it 
muſt be laid to be the Manſion Houſe of the Company 
38. 
: a 6 quitted by the Owner Anime Revertendi, or 
without ſuch Intention. 76. 77. 
Entry as well as breaking neceſſary, but if any Par 


So on the Statutes of Edw. 6. and Eliz. againſt Houle- 
breaking in the Day-time. 108. 

Whether it is Burglary to break Cupboards let into 
the Wall, or other Fixtures of the like Kind. 108. 109. 


8 
No peremptory Challenge on collateral Iſſues. 42. 46. 
Peremptory Challenge of 35 in Petit Treaſon. 106, 


107. 336. 337. 


Clindr. 

Clergy in Treaſon. 190.—193. 

Ouſted in Murder by 3 Statutes. 304. 

By 21 Fac. I. c. 6. Women for Larceny to the Value 
of 105. are put upon the ſame Foot as Men. 305. 306. 

By 3. W. M. c. g. Women for all Clergyable Felonies 
are put upon the ſame Foot as Men. 306. 

By 5. Anne c. 6. T he Ceremony of Reading is abo- 


Whether 


THE PRINCIPAL MAT TERS. 
Whether Perſons preſent aiding and abetting are ouſ- 
ted of Clergy by Statutes which expreſly take away 
Clergy only trom the actual Perpetrators. 3585. 360. 
Acceſſaries after the Fact in Horſe-ſtealing are ouſted 
of Clergy by 31. Eliz. c. T2. 372. 


Bui a Perſon receiving a ſtolen Horſe 1 is not ouſted by 
that 15 373. 


Coxrzssiox. 
Whether a Confeſſion after the Fact proved he's two 


inthe 7. W. 3. 10. 11. 240. 4 


"Concer. 
Allowed upon collateral Iſſues. 42. 46. 56. 232. 


are allowed Council to conduct their whole Defence. 228. 
231. 
Not allowed at Common-Law upon the Iſſue of guilty 


or not guilty in capital Caſes, except upon Points of 
Law. 231. 232. 


Allowed upon Impeachments by 20. Geo. 4. 23%: 


8 . 
Founded in Superſtition and Ignorance. 265. 266. 


267. 
Upon what Principle they became due. 287, 288. 


rüber. 


/a., Fi. fa. &c. it will be ſufficient on an Indictment for 
Murder to produce the Writ and Warrant. 311. 312. 
See OverT-AcTs and WITNESSES. 


Force. 


What Degrees of Force excuſe the | joining or afliſting 
Rebels or Ee 13. 14. 216. 217. 


Fonrütronz. 
* far Eſtates Tailzee in Scotland affected ink . 
libitive, irritant and reſolutive Clauſes are Jo to 
Forkeitures. 95.—104. | 


Dd 2 Lands 


Witneſſes be ſufficient to convict of High Treaſon with- 


By 7. N. 3. Priſoners for Treaſons within that AQ 
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Lands are forfeited for High Treaſon though Corry, 
tion of Blood is ſaved by Statute. 222. 223. 

Flight upon a Charge of Felony induceth a Forfeiture 
of Goods. 272. 286. 
| Whether a Forfeiture of Goods was incurred at Com. 
mon-Law in Caſes of Homicide # defendendo or fer In 
fortunium. 286 * 


FORGERY. 
| Forgery i in the Name of a Perſon who never exiſted, 
I 116. I19. 
Forgery of an Order or Requeſt for the Delivery of 
Goods, of which the Perſon ſuppoſed to fend the Order 
neither hath nor claims any diſpoſing Power. 119,—121. 


HoMICIDE. 
The old Writers on Homicide to be read with great 
Caution. 131. 132. 

Homicide occaſioned by Accident which human Pr 
dence could not foreſee or prevent. See Diſc, II. c.. 
per tot. 
Homicide founded in Juſtice. See Diſc. II. c. 2. fer. 
tot. | 

Homicide fe & ſoa defendend, juſtifiable and innocent, 
273.—27 
oa NIE ſe defendendo in a ſudden caſual affray bare- 

1. excuſeable. 275. 278. 


. 


In Indictments for levying War the Day is not neceſ- 


ſary to be laid with Preciſion. 8. g. 


Not neceſſary to ſet . in the Indietment that the | 


Priſoners are in Cuſtody. 1 

Copy of an Indi ment "for High Treaſon with the 
Caption delivered after the Bill fond 5 Days before Ar- 

raignment, both Days excluſive. 1. 2. 228.—230. 

Copy of the Indictment not granted at Common. Las 

228. 229. 

Another Indictment depending not pleadable to a fe. 
cond. 105. 106. 

But the former may be qusſhed. 106. 

How an indictment for High Treaſon againſt an Alien 

ought to charge the Breach of Allegiance. 186. 187. 


Indid- 


THE PRINCIPAL MATTERS. 


Indiament for compaſling the King's Death muſt 
purſue the Words of the Statute. 193. 194. 

In ſuch Indictment an Overt-Act muſt be laid and 
proved. 194. 

And fo alſo 1 in an Indictment for levying War or ad- 
hering to the King's Enemies. 194. 220. 

Bi an Indictment for Murder the Word Murdravit is 

biclutely neceſſary. 304. 305. 

4 hui that A. gave the mortal Stroke and that B. 
and C. were preſent; Evidence that B. gave the Stroke 
and that A. and C. were preſent maintains the Indict- 


ment. 351. 


Irans. 
How far they are liable to e Puniſhments. 70.—7 3. 


URORS. 

What a good Qualificaion of a 2 in T rials for 
High Treaſon. 7. 

Juror withdrawn in Capital Caſes. 16 3 76. 328. 

The Province of the Jury 1 in Trials for Murder. 255. 
256. 

What Verdict the Jury may give in Caſes of juſtifia- 
de and excuſable Homicide. See Diſc. II. c. 4. per tot. 


LARCENY. 
Perſon convicted of receiving ſtolen Goods knowingly | 
cannot be tranſported, it the Principal be convicted of 
Petit Larceny only. 73. | 
Eſlential to Larceny and Robbery that the Goods be 
taken againſt the Wil of the Owner. 123. 
It the Owner takes his own Goods from his Bailee 
Animo furandi, he will be guilty of Larceny. 123. 124. 
It is not Larceny to ſteal Li in a Pond, unleſs under 
ſpecial Circumſtances. 366. 


„ ln ATION. 
By 7. W. z. Proſecutions for "Treaſon or Miſpriſion 
within that Act are to be commenced within 3 3 Vears. 
249 
Caſes of Aſſaſſination . 249. 
This Lita extended to Scotland 3 7. Ame. 249, 


D d 3 MALICE. 


«+ ” 


1 
; 
. 


R TAL E OF 
0 
Marzck: 


Collected e 3 of Deliberation or te 


elty. 138. 291. 
What the legal Notion of Malice. 470 467. 
Malice Egreditur Per ſonam. 261. 262. 352. 57 


Maniiaventte. 
See Diſc. II. c. 5. 6. 7. per tot. 


Homicide committed in Proſecution of an unlawful, 


but not felonious Intention. 258. 261. 


Death enſuing from Actions lawful or bin but 


done without proper Caution. 262.=263. 


A Man upon flight provocation ſtrikes another, an al 
unluckily, and againſt his Intention he Kills, 290. 291, 
294. 295. 

But if he makes Uſe of a deadly Weapon or otherwiſ 
manifeſts an. intention to kill, it will be Murder. 291. 

See MURDER. 


Manners. 
Whether Mariners can be * 1 into th 


Service of the Sen. 157 1795 


| Miswomer, 
Mifecmer or incompleat Deſcription of Perſons made 
the Objects of Acts of - Attainder or Acts of nn 
Pains and Penalties. 79: 88. 


| Munpes. 
See Diſc II. c. 8. per tot. 


What Judgment to be given in Murder by 43 c 
2. 107. 


Whether taking away the Life of an innocent Man by 


; Perjury in a Courſe of legal Proceeding amounts to 
Murder. 131. 132. 


A Provocation ſought on on the Part of the Slayer agg 


vates the Offence. 132.—13s. 


If an Officer be killed in the EP pr of a Warrant 
for a Breach of the Peace, it will be Murder though tt 
Warrant be obtained ia undue Means. 1 35 —138. 


Office 
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THE PRINCIPAL MATTERS. 
Officers killed in the Execution of their Offices. 2.70. 
308.—312. 318. 321. 


in a Charge of Murder, the Fact of killing being 


proved, Circumſtances of Excuſe or Alleviation muſt be 
proved by the Priſoner. 255. 

: Homicide committed in Proſecution of a felonious In- 
tent is Murder. 258. 


Wa in doing an Action unlawful in elf whh a mi 1 


ievous Intention. 261. 

"Death enſuing from undue Correction by Parents or 
Maſters will be Murder or Manſlaughter according to 
Circumſtances. 262. 

Death happening in a Duel by Appointment 1 18 Mur- 


der. 297. 


Death occaſioned by Dureſs of impriſonment | is Mur- 


der. 321. 322. 
Of the Diſtinction between Murder and Manſlaugh- 
ter. 302.304. ; 
See MANSLAUGHTER and Marice. 


Oyzxr-Acrs. 
One Overt- AQ proved ſufficient to convict. 194. 


Overt-AQs falling under one Branch of the Statute * 


may be laid as Overt-AQs of a different Species. 197. 


Overt-AQts not laid tending directly to the Proof of 


Overt-Adts laid may be given in Evidence. 9. 10. 22. 
245. 246. 
Writings of a reaſonable Kind under proper Limita- 
tions are Overt-A&s. 198. 199. 

And ſo are Words. 200.—207. 


OuTLAWRY. 


Gert in * how purged by a Surrender 


Wuhin the Year. 46. 
The Attainder relates to the Day laid in the Indict- 


ment; but pending the Proceſs of Outlawry the Party 
is capable to taking by Deſcent for the Benefit of the 


rn 9 3. 9 & 


Par DITION 
Called over and Defaulters marked before the Prifocer 
was put upon his Challenges. J. 
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A TABLE OF 
New Panel ordered Ore tenus for Default of Juror, 
63. 64. 


By 7. W. 3. a Copy of the Panel is to be delivered t, | 


the 1 two Days before the Trial, both Days ex. 
cluſive. 228.— 230. 


* 


— Caſes. 228. 


PaxDOox. 
Pardons by Statute, how taken Advantage of. 43.—4;, 
An AQt of general Pardon with an Exception of Mur. 
der is paſſed between the Stroke and Death, what Efed 
it will have. 65. * 0 5 


Perks. 
Peer convicted of Murder i is within the 25. Geo, 2.10 
all Intents as a Commoner. 1 | 
The Office and Duty of the High Steward in the 
Trial of a Peer in the Court of the High Steward, 142. 


Andi in theCourt of the Peers in Parliament. * —153. 


PRINCIPALS» 5 
In High Treaſon all the rn Criminis are Pri 
| cipals. 213. | 

But if a Man adviſeth another to commit High Tr rea- 
hg not within the Branch of the Statute concerning 
compaſſing the Death of the King, &c. he ought not to 
be tried before the Convicticn or Outlawry of him who 

conmitted the Fact. 341—347. 


to if a Man harbours or reſcues a Traitor, he ſhall 


not be arraigned 'til the Principal Offender is convidted 
or outlawed. ' IBIdd. 
1t a Man be preſent at a Felony aiding ad abetting, 
he is a Principal. 34). —349. 
J hough antiently he was conſidered only as an Accel 
tary at the Fact. 347. 348. 
in ſome Caſes a Man is a Principal though abſent 
349- 
"An aQual immediate Preſence not neceſſary to make 
a Man a principal Felon. 349. 350. 


it Murder be committed i in n Proſecution of an wor 
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Copy of the Panel not granted at Common. Las in 
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THE PRINCIPAL MAT TERS. 


ſal Purpoſe, wer Man in the Eye of the Law preſent 


will be a Principal. 351.—354. 
See ACCESSARIES. 


ROBBERY. 
Whether in Robbery the putting the Perſon adually 
in Tear be a neceſſary Ingredient. 128. 129. 

0 LARCENY, | 


| STATUTES. 

The Statute of Glouceſter 6. Edo. 1. c. 9. conſidered. 

283.—28 

25. H. ; c. 3. is not revived i in toto by 5. 6. £Edw. 6. c. 

10. 330.— 335. - 

1. Edw. 6. c. 12. S. 10. 13. concerning Poiſoning, the 

true Grounds of thoſe Clauſes. 68.—70. | 

I. Fac. 1. c. 8. The Statute of Stabbing, conſidered. 
See Diſc. II. c. 6. per tot. 

J. V. z. c. 3. for regulating Trials in Caſes of High 
Treaſon, treated on. See Diſc. I. c. 3. per tot. 

What Treaſons are within the AR. 222.—227. 

10. 11. W. 3. c. 23. touching Shop- lifting. 77.—79. 

5. Anne c. 8. for the Union of England and Scefiond 

nadel. 15.—21. 

7. Anne c. 21. S. 11. conſidered. 249. —267. Wo 

19. Geo. 2. c. 34. . Smuglers, Proceedings on 

it. $1 —58, 


SUBSTITUTIONS. 
In Scotch Settlements are in n Nature of our ir Remainders. 
102. 103. 


SURRENDER at enen 
W hat the Military Men mean by it. 8. 


Tonrönz. | 
Not allowed by the Common-Law, and cannot be 


Ta EASON (Hich q 


Compaſing the __ Death, See Diſc. I. C. I. per 


Meeting 
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| | le 
| | Meeting and conſulting how to kill the King is a1 
” 8 ' Overt Act of Compaſling. 195, 
| Or how to depofe or impriſon him, or to get his Per. 
| ſon into the Power of the Conſpirators. 195, I 96, 
Inciting Foreigners to invade the ph, Dn is an Overt. 
Add of Compaſſing. 196. 
Going into a Foreign Country for that End is an Over. 
ARt. 196. 197. Y 
Levying War is an Overt-AQ of Compaſſing, and 
under Some Limitations conſpiring to levy War. 190 
41 | 
81 is adhering to the King's Enemies. 197. 217. 218, 
Levying War and adhering to the King” s Enemies, 
Sei ,, 
Military Weapons not neceſſary to make an Inſurree- 
tion amount to levying War. 268. 
1 Aſſemblies upon private Quarrels do not amount 9 
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if levying War, 208. 209. 
| | 3 Nor do Riſings for effeQing Purpoſes of a private Na- 
| ture. 210. 


But Inſurrections for Purpoſes of a public and general 
. Conxncern do. 210.—216. 
3 It is a War levied though no Addon enſues. 218. 

EE Attacking the King's Forces is levying War. 219. 
And holding a Caſtle or Fort againſt the King. 219. 
Furniſhing an Enemy with Money &c, or ſending Mo- 

ney, Intelligence &c, though the Money or Intelligence 

ſhould be intercepted, will amount to adhering. 21 5.218. 
Cruizing on the King's Subjects under a Commiſſion 

from a Power at War with us is adhering. 248. | 

 Whoare Enemies. 219. 220. 
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$159 ' "TREASON (Perir.) 
il Is within the 25. Geo. 2. for preventing Murder. 10“. 
Intitled to the Benefit of 1. Edw. 6. c. 12. S. 22. 5.6. 

 Edw. 6. c. 11. S. 12. and 1. 2. P. and M. c. 10. 227. 
An Appeal of Death will lie i in Caſe of Petit Treaſon 

323. 4 

8 Banks Mute &c; he ſhall ſuffer the Pai 

| 17 & dure, 324. 


A Pardon of Murder ay Petit Treaſon. 324. 
A Perſol 
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THE PRINCIPAL MATTERS. 


A Perion guilty of Petit Treaſon may be indicted of 
Murder. 325.—328. 
A Perion indicted of Petit Treaſon may be found guil- 
ty of Murder. 328. 


Murder may be indicted in the fame Indictment. 
Auterfoits acquit or attaint of Petit T wars or Murder 
2 good Bar to an Indictment for the other. 


12. under the Denomination of Murder. 107. 329. 330. 
Petit Treaſon and Murder the ſame Offence differing 
only in Degree. 336. 

Though the Law makes a Difference with n Regard te to 


the Trial. 225 337. 


TRIAL. 


vits of Fe Abſence of Witneſles. 2. 3. 
Refuſed to be * * f ry & ncumtances oh 


Wrrxxss ES. 

By 1. W. 3. the Priſoner is to have Proceſs to compel 
bis Witneſſes to appear. 228. 

And his Witneſſes are to be upon Oath. 231. 


—239. | 

One Witneſs ſufficient in en FaQs, 240. 242. 
Wins, T 
» (The Ecxpoſ tion of them.) 


58. 
Chance- Medley, the true Notion of it. 27 5. 276. 


ated. 281. 284. 
# orcia, the true Senf © of it. 347. 348. 


THE END. 
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A Wife or Servant joining with a Stranger in the. 


Petit Treaſon 1s ouſted of Clergy by the 1. 1 E. 8. 


Poſtp ,oned at the Prayer of the Priſoners upon Ande- 
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What Number of Witneſſes neceſlary 1 in Treaſon. 2 3 - 


The Word near in Statutes, how 5 be underſtood : 


Murdrum often ſignifies an Amerciament antiendy er ex- 
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LAW BOOKS Juſt publiſhed by SaRAR Corry, 


in Skinner-Row, 


TK Y NS's Reports of Caſes Argued and Deter. 
mined in the High Court of Chancery in th, 
'1ime of Lord Chancellor Hardwicke, 11 4s of 


Cunningham's New and Complete Law DiQionary, 
Or, General Abridgment of the Law; on a more ex. 
tenſive Plan than any Law Dictionary hitherto publiſh. 
ed: containing not only the Explanation of the Terms, 
but alſo the Law itſelf, both with Regard to Theory ard 
Practice. Very uſeful to Barriſters, Juſtices of the 
Peace, Attornies, Sollicitors, &c. 2 Vols. | 


Reports of Adjudged Cafes, In the Courts of Chan- 
cery, King's-Bench, Common Pleas and Exchequer, 
from Trinity Term, in the ſecond Year of King George 
the firſt, to Trinity Term in the twenty-firſt Year of 
King Gezrge the ſecond. Taken and collected by the 
Right Honourable Sir John Strange, Knt. Late Maſter 
of the Rolls, in two vols. 5 2 5 6 


The Law of Evidence: with all the original Reſe- 


rences carefully compared; to which are added, a great 


Number of new References from the beſt Authorities, 
with a complete Table to the whole. Wrote by the late 


learned. Lord Chief Baron Gilbert, in one Vol. Quarto, 
Pc” my M33 


A Treatiſe of Common ſeconericy: WL heir Nature 
and Uſe; to which is added, tha Caſe of Page and Hay- 


ward, more fully reported than in any Book extant; and 


alſo, a Caſe between the Earl of Derby, and the Coheit 


of his eldeſt Brother, with Precedents for amending Re- 
coveries. And a complete Table to the whole. By N. 


Piggot, late a Barriſter of the Inner Temple, 0 4 4 


The Clerk's Magazine, or Law-Repoſitory; contain- 


ing a Variety of the moſt uſeful Precedents of Articles 
of Agreements, Bonds, Bills, Releaſes, Letters and War- 
rants of Attorney, Awards, Bills of Sale, Gifts, Grants, 


Leaſes, Aſſignments, Mortgages, Judgments, Surrenders, 


Jointures, Covenantsapartnerſhips, Chapter parties, 
Wy r 1 Letten 


BOOK S Publiſhed by Saran Corres; 


ton Wills, and all other Inſtruments that relate to the 
Public Buſineſs, With neceſſary Directions for making 
Diſtrelles for Rent, &c. as the Law between Landlord 
and Tenant now ſtands. To which are added, the 
Doctrine of Fines and Recoveries, in their Forms, to- 


morials for regiſtring Deeds, and Aſſignments of Judg- 
ment, purſuant to the ſeveral Acts of Parliament made 
in Ireland; as alſo a choice Collection of Declarations 


be”, R o 2 8. 


The Clerk's Inſtructor in the Rendofiaſtical "> WEIR : 
conſiſting of a Variety of the beſt Precedents. in Engliſh, 


gether with ſeveral adjudged Caſes, Letters of InduQtion 
into a living, &c. Allo. a Treatiſe concerning Pluralities, 


Hen, 8. and of Retainder of Chaplains. Publiſhed for the 


acquainted with the Method of Proceeding therein. 
By a Gentleman of Doctors Commons, 0 33 


The Law Replevins, with a great Number of new Re- 
ferences to the beſt Authorities, now firft publiſhed, from 


Reports, of Caſes and Matters in Law, refolved and 
adjudged in the Kings Courts in Ireland; collected and 
digeſted by Sir John Davies, Knight, the King's Attorney 
| General in that Kingdom. Now firſt tranſlated into 


N. g. The Reports of that eminent Lawyer Sir John 
and containing many curious Points relative to the Laws, 


Hiſtory, and Antiquities of this Kingdom, it is hoped, 


25 


Vetters of Licence, Compoſitions, Conveyances, Parti- 


gether with thoſe of Common Writs, Affidavits, Me- 


now made uſe of in the Practice of the Civil Law. To- 
the Diſpenſation of them, according to the Statute of 21 


Students and Practioners in the Eccleſiaſtical Courts, as 
allo for Clergy-men, Attornies and others who would be 


original Manuſcripts, with a complete Index and Table of 
Contents wrote by the Lord Chief Baron Gilbert, o 4 4 


Davies, having been well received in Weſtminſter-Hall, 


that a Tranſlation of them, out of the Jargon in which 
they have hitherto appeared, may not be unacceptable, 
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in the King's Bench, Common Pleas, and Exchequer, 5 
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curious in ſuch Matters. : 


BOOK S Publiſhed by SARAH CorTTxx. 


as well to the Gentlemen of the Profeſſion, as to Others, 


Gilbert's Treatiſe of Tenures. Containing the Ori. 
ginal, Nature, Uſe and Effect of Feudal or Common 
Law Tenures, with a complete Table. o 33 


The Accompliſh'd Practiſer in the High Court 9 


Chancery. Shewing the whole Method of Proceeding 


according to the preſent Practice, Power and JuriſdiQion 
of the Chancery, both as a Court of Law and Equity, 
the Office of the Lord Chancellor, Maſter of the Rolls, 
and the Reſt of the Officers; alſo, the beſt Forms and 
Precedents of Bills, Anſwers, Pleas, Demurrers, Writs, 


Commiſſions, Interrogations, Affidavits, Petitions and 


Orders; together with a Liſt of the Officers and their 
Fees: Likewiſe other Matters uſeful for PraQiſers, 
The fourth Edition, aſſiſted by the help of a Manuſcript, 


by a late Learned Hand, with all the Practice enlarge: 
under every Head, and an Addition of Precedents upon x 


Commiſſion of Lunacy. By Joſeph Harriſon, of Lin- 


coln's-Inn, Efq; in two Volumes, —— 0 10 10 


| Howard's Rules and Practice of the Law Side of the 


Exchequer, 2 vols. O 124 


Howard's Rules and Practice of the Equity Side of the 


Exchequer, 2 vols. | O 124 


Horſman's Conveyancing, 4 large vols. 15 . 


Stubbs's Crown Circuit Companion, containing the 


Practice of the Aſſizes on the Crown-Side, and of the 


Court of General and General Quarter Seſſions of the 


Peace: wherein (among other 'Things incident to the 
Practice of the Crown Law) is included, A Collection 
of uſeful and modern Precedents of Indictments in Cii- 


minal Caſes ; as well at Common Law, as thoſe created 
by Statute. Under all which Precedents, ſo much of 


the Common and Statute Law is ſet forth, as to the Of- 


fences; The Offenders Puniſhment, and in what Caſes 
Felons are to have, or not to have the Benefit of Cler- 


g) 


30 O Ks Publiſhed by Saran Corres; 3 


/; with References to the printed Authorities. The 

WH (urth Edition, to which is added, the Clerk of Aſſize's 
Circuit Companion, alſo many new Precedents of In- 
4&ments, and the Law continued down to the Preſent 


Time, „„ . 


5 Bunbury*s Reports of Caſes in the Exchequer, from the Re if 

beginning of the Reign of King George the firſt, to 
the fourteenth Year of the Reign of King George the 
ſecond. Lk 9 12 e 


) A General Hiſtory of Feudal Property in Great-Bri- 
„, under the following Heads, 1ſt, Hiſtory of the In- | 
( troduction of the Feudal Syſtem into Great-Britain, ad, _ 
) Hittory of Tenures, 3d, Hiſtory of the Alienation of 
0 Land Property, 4th, Hiſtory of Entails, 5th, Hiſtory 
" WH of the Laws of Succeſſion or Deſcent, 6th, Hiſtory of 
e Forms of Conveyance; 7th, Hiſtory of Juriſdiction 
a and the Forms of Procedure in Courts, 8th, Hiſtory of 


- WT the Conſtitution of Parliament. Dedicated to the Ho- 
* WY nourable Henry Home, Lord Kaims, by John Dalrym. 
: ple, Eſq; Oftavo,. o... — 1 %%, 
The Security of Engliſhmen's Lives, or the Truſt, 
Power, and Duty of Grand Juries of England explain- 4 
ed, according to the Fundamentals of the Engliſn Go- = 
vernment, and the Declaration of the ſame made in Par- | 
8 lament by many Statutes, Firſt Printed in the Year 
* WI 1631. Written by the Right Honourable John Lord 
vomers, Baron of Eveſham, and Lord High Chancellor 
of England, 1 
tz This excellent Tract has for many Years been 


very ſcarce, although ſeveral times ſtrongly recommend- 
Fn « by the beſt Writers on the Engliſh Conſtitution, and 


K in particular by the Learned and able Author of the oO 
8 Letter upon Libels and Warrants, &ec. As that Inge- 1 
; mous Work treats ſo fully upon the Rights and Privile- 
c des of Petit and Special Juries, this admired performance 
: en the Subject of Grand Juries is thought to be its pro- 

er companion, 1 
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BOOK s Publiſhed by Saran Correa, 


Two Treatiſes of Govertiment, i in "R Pr the 
Principles and Foundation of Sir Robert Filmer ha 
followers are detected and overthrown. The Latter i 
an Eſſay concerning the true Original extent and End 
of Civil Government. By John Locke, 0.33 


Dedicated to the King, Elements of Criticiſm, by the 
Honourable Henry Home, Lord Kaims, 2 vols. O 66 


N. B. This Work treats of the fine Arts, and at- 
tempts to form a Standard of Taſte; by unfolding thoſe 
Principles that her to govern the Talte of every In- 
dividual. 


| Burke s Philoſophical Enquiry into the Origin of our 
Ideas of the Sublime and Beautiful. The fourth Ed. 
tion, with an Introductory Diſcourſe concerning Taſte, 
and ſeveral other Additions. To which is added, a Vir- 
dication of Natural Society, after the Manner of a late 
Noble Writer, by the ſame Author, -— © 33 


WMebb on the Beauties of Poetry 1 Painting and an 
Enq quiry into the merits of the moſt Celebrated Painters 
Antient and Modern, . 0 268; 


Voltaire? 8 Univerſal diner, 4 Vol. o 10 10 


The Life of the Reverend Jonathian Swift, Dean of 
Saint Patrick's Dublin, By youn' Hawkſworth, Author 
of the Adventurer, 9 8 1 a 0 1 71 


The Hiſtory of the Reign of the Emperor Charles the 
sth, with a view of the Progreſs of Society in Europe, 
from the ſubverſion of the Roman Empire, to the begin- 

ning . the "On Century, 3 Vols. en 16 3 3 


* A Great Variety of Aperol tar e 
Books in moſt Languages and Faculties, and Stationar 
Ware of all Kinds, fold by SaRAH COTTER, at her 
Shop under Dick's Coffee-houſe in Skinner-Row; b) 
whom all Manner of Printing Work is done, with 1 Ac. 


curacy and Expedition. 
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